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U.S. Customs Service 
Treasury Decisions 


19 CFR Part 101 
(T.D. 90-69) 
EXTENSION OF LAREDO, TEXAS PORT LIMITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to extend 
the boundaries of the Laredo, Texas, port of entry. The extension of 
boundaries is part of the ongoing efforts of Customs to improve the effi- 
ciency of its field operations. 


EFFECTIVE DATE: October 15, 1990. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Workforce Effectiveness and Development, Office of Inspection and 
Control (202) 566-9425. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service, Customs is 
amending § 101.3, Customs Regulations (19 CFR 101.3), to extend the 
geographical limits of the port of entry of Laredo, Texas. The extension of 
the port limits enables Customs to service proposed points of entry with- 
out establishing separate port administrations. The new boundary en- 
compasses the city of Laredo, the Laredo International Airport,the 
proposed international bridge between the U.S. and Columbia, Nuevo 
Leon, Mexico, and the proposed Union Pacific Railroad switching yard. 

The revised boundary is as follows: Beginning at the intersection of the 
extended road of Chapote-Mezas Road and the easterly water’s edge of 
the Rio Grande River; then in a northeasterly direction along the pro- 
jected extens ion of Chapote-Mezas Road to its intersection with F.M. 
1472; then in a southeasterly direction to the intersection of Las Tiendas 
Road and San Juan Road; then in a northeasterly direction along San 
Juan Road to its intersection with U.S. Highway 83 and Webb Road; then 
in a southeasterly direction along Webb Road to its intersection with In- 
terstate Highway 35; then in a southeasterly direction to San Ignacio 
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Road at a point 17 miles northeast f rom the intersection of Interstate 
Highway 35 and San Ignacio Road; then in a southeasterly direction to 
the intersection of State Highway 359 and Rubio; then in a southwest- 
erly direction to Mangana-Hein Road at the point in tract 1, portion 42 of 
Webb County, Texas, where the road begins a westerly direction; then in 
a westerly direction along Mangana-Hein Road to its intersection with 
U.S. Highway 83; then proceeding in a westerly direction along a pro- 
jected extension of Mangana-Hein Road to its intersection with the east- 
erly water’s edge of the Rio Grande River; then in a northwesterly 
direction along the meanders of the Rio Grande River to its intersection 
with the projected extension of Chapote-Mezas Road and POINT-OF- 
BEGINNING. 


COMMENTS 
Notice of the proposed amendment was published in the Federal Regis- 
ter on November 29, 1989 (54 FR 49078). One comment was received fa- 
voring the extension of the port limits. 


AUTHORITY 
Customs ports of entry are established under the authority vested in 
the President by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. § 2), and delegated to the Secretary of the Treasury 
by E.O. No. 10289, September 17, 1951 (3 CFR 1949-1953 Comp., Ch.II), 
and pursuant to authority provided by Treasury Department Order No. 
101-5, February 17, 1987 (52 FR 6282). 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 
Because this document relates to agency organization, it is not subject , 
to E.0. 12291. Accordingly, a regulatory impact analysis and the review 
prescribed by that E.O. are not required. Similarly, the provisions of the 
Regulatory Flexibility Act (5 U.S.C. §§ 603, 604) are not applicable to this 
document. 


DRAFTING INFORMATION 
The principal author of this document was Michael Smith, Regulations 
and Disclosure Law Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in its 
development. 


List oF SUBJECTS IN 19 CFR Part 101 
Customs duties and inspection, Organization and functions (Govern- 
ment agencies). 
AMENDMENT TO THE REGULATIONS 


Part 101, Customs Regulations (19 CFR Part 101) is amended as set 
forth below: 


PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 CFR 
Part 101), continues to read as follows: 
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Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624. 


§ 101.3 [Amended] 


2. Section 101.3(b), Customs Regulations (19 CFR 101.3(b)) is 
amended by adding before the period after “LAREDO” in the column 
headed “Ports of Entry” in the Laredo, Texas, Customs District of the 
Southwest Region, a comma and the phrase, “including the territory de- 
scribed in T.D. 90-69”. 

CarOL HALLETT, 
Commissioner of Customs. 
Approved: August 27, 1990. 
JOHN P. Smmpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 13, 1990 (55 FR 37707)) 
TT 


19 CFR Part 10 
(T.D. 90-70) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO THE 
STEEL VOLUNTARY RESTRAINT ARRANGEMENT PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations; solicitation of comments. 

SUMMARY: This document amends the Customs Regulations to set 
forth the entry requirements applicable to imported steel products which 
are subject to voluntary restraint arrangements negotiated between the 
United States and certain steel-exporting countries and enforced under 
the Steel Import Stabilization Act, as amended by the Steel Trade Liber- 
alization Program Implementation Act. 

DATES: Interim rule effective September 13, 1990. Comments must be 
received on or before November 13, 1990. 

ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: 

Operational Aspects: Frank Crowe, Office of Trade Operations 
(202-566-9262); Legal Aspects: William Rosoff, Office of Regulations 
and Rulings (202-566-5856). 

SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Since October 1984, pursuant to constitutional authority asserted by 
the President, quantitative limitations and other restrictions have been 
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applied to U.S. steel imports under the terms of voluntary restraint ar- 
rangements (VRA’s) negotiated between the United States and certain 
steel-exporting countries. President Reagan directed the United States 
Trade Representative (USTR) to negotiate the VRA’s in September 1984 
when he rejected a recommendation by the U.S. International Trade 
Commission to provide import relief under section 203 of the Trade Act 
of 1974 for the U.S. industry producing carbon and alloy steel products. 
Rather than providing such import relief, the President announced the 
establishment of a national policy for the steel industry which involved 
an adjustment program for domestic industry and the negotiation of 
VRA’s to control surges of imports that resulted from subsidizing, dump- 
ing, or other unfair or restrictive trade practices on the part of steel-ex- 
porting countries. 

Legislation providing the President with express authority to enforce 
the VRA’s, for up to five years beginning on October 1, 1984, was enacted 
into law as the Steel Import Stabilization Act (title VIII of the Trade and 
Tariff Act of 1984, Public Law 98-573), codified at 19 U.S.C. 2253 note. 
Section 805(a) of the 1984 Act specifically provided that the enforcement 
actions taken by the President could include requirements that valid ex- 
port licenses or other documentation issued by a foreign government be 
presented as a condition for the entry of steel products into the United 
States. Section 805(c) of the 1984 Act stated that “the Secretary of the 
Treasury may provide by regulation for the terms and conditions under 
which steel products may be denied entry into the United States.” 

To implement President Reagan’s steel program, USTR negotiated 
VRA’s with the European Community (EC) and 19 steel-exporting coun- 
tries that had been alleged to be practicing dumping or subsidization in 
antidumping and countervailing duty petitions filed by domestic indus- 
try with the Department of Commerce. In view of the discretionary regu- 
latory authority given to the Secretary of the Treasury in the 1984 Act, 
no regulations were published. Rather, the terms and conditions for en- 
try of steel products under the VRA’s, including a requirement that a 
valid export certificate accompany each shipment, were set forth in tel- 
exes sent to Customs field offices, and notice to the public of those terms 
and conditions was effected by posting the telexes on public bulletin 
boards at those field locations. The VRA’s by their own terms, as well as 
the enforcement authority under the 1984 Act, expired on September 30, 
1989. 

On July 25, 1989, President Bush announced a program to extend the 
VRA’s for two and one-half years. The President directed USTR to over- 
see implementation of the program, including renegotiation of the VRA’s 
covering all major steel mill products and terminating no later than 
March 31, 1992. On December 12, 1989, the Steel Trade Liberalization 
Program Implementation Act (Public Law 101-221, 103 Stat. 1886) was 
enacted. Section 3(a) of the 1989 Act amended section 806(a) of the 1984 
Act by extending, until March 31, 1992, the President’s authority to en- 
force the VRA’s, and section 4(a) of the 1989 Act amended section 805(a) 
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of the 1984 Act by authorizing the President to take such actions as may 
be necessary, between October 1, 1989 and the date of concluding any 
new VRA, to ensure an orderly transition to that VRA. Section 4(c) of the 
1989 Act amended the regulatory authority set forth in section 805(c) of 
the 1984 Act by replacing the word “may” with the words, “in consulta- 
tion with the Secretary of Commerce, shall”. Senate Report No. 101-206, 
101st Congress, 1st Session, prepared by the Committee on Finance, 
states that the purpose of the amended regulatory authority provision “is 
to assure that the private sector is aware of the circumstances in which 
steel imports may be denied entry.” 

In spite of the expiration of the VRA’s and the President’s enforcement 
authority on September 30, 1989, and pending both successful negotia- 
tion of new VRA’s and new legislative authority to enforce them, the steel 
import program nevertheless continued in uninterrupted operation af- 
ter that date in accordance with understandings between the United 
States and the steel-exporting countries to which the old VRA’s applied. 
Thus, quantitative limits have continued to be applied to steel products 
exported to the United States and, except in the case of the EC during the 
period from October 1, 1989 to December 18, 1989, export certificates 
have continued to be issued by the foreign governments. Most of the new 
VRA’s have already been successfully negotiated, in each case retroac- 
tive to October 1, 1989, and it is anticipated that new VRA’s with the re- 
maining countries will be in place in the near future. 

In light of the continuing operation of the steel import program, and as 
aresult of the now mandatory regulatory authority conferred on the Sec- 
retary of the Treasury by the 1989 Act, regulations must be published 
setting forth the circumstances in which steel imports may be denied en- 
try. Although the Customs Service has no authority with regard to the 
scope, including the product coverage, of the steel import program and 
the VRA’s negotiated t hereunder, Customs is nevertheless charged with 
the responsibility for administering the laws regarding the entry of mer- 
chandise into the United States. Accordingly, the regulations as set forth 
and discussed below concern only the entry process under the VRA’s and 
do not purport to set forth the specific product coverage or other details of 
the steel import program which fall under the jurisdiction of, and are 
available from, the Department of Commerce. It should also be noted 
that entry requirements and procedures under other Customs laws and 
regulations, including the filing of a Special Summary Steel Invoice 
(Customs Form 5520) under 19 CFR 141.89(b), may also apply to mer- 
chandise subject to the VRA’s. 


SECTION-BY-SECTION DISCUSSION 


§ 10.321 Scope. 


This section sets forth a general statement of the purpose of the regula- 
tions, consistent with the statutory authority and legislative history re- 
lating thereto. 
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§$ 10.322 Definitions. 

This section sets forth the definitions that apply to the steel import 
program. Thus, they serve to define, in a general sense, the scope of the 
program as it relates to a Customs context. 

Paragraph (a) defines the term “arrangement” with reference to the 
negotiated VRA’s. To ensure consistency with the program as admini- 
stered by the Department of Commerce, the definition is identical to a 
definition contained in the short supply procedures regulations pub- 
lished by the Department of Commerce in the Federal Register on Janu- 
ary 12, 1990, 55 F.R. 1348. 

Paragraph (b) defines “arrangement product” generally, both with ref- 
erence to the product coverage set forth in a VRA and with reference to 
products which originate in the country to which a specific arrangement 
relates. Both references are necessary because the VRA’s cover specific 
steel products rather than all steel products and because VRA product 
coverage may vary from one foreign country to another. Inclusion in 
these regulations of a list of the specific steel products covered by the 
VRA’s would be impractical because (1) such a list would by definition be 
very complicated, given the large number of Harmonized Tariff Sched- 
ule (HTS) numbers involved and the variations in VRA requirements 
from one country to another, and (2) any subsequent change in VRA 
product coverage or in HTS numbering would give rise to implementa- 
tion problems given the need to first amend the regulations. The Depart- 
ment of Commerce will ensure that appropriate information is available 
to the public as regards specific product coverage, and the texts of all of 
the signed VRA’s are available at the Import Administration Central Re- 
cords Unit, Room B-099, U.S. Department of Commerce, 14th and Penn- 


sylvania Avenue, N.W., Washington, D.C. 20230. Supplemental ‘ 


information or clarification as regards the operation of the steel import 
program may be provided by Customs Headquarters to field offices and 
to the public as appropriate, as in the past, based principaily on instruc- 
tions from the Department of Commerce. 

Paragraph (c) defines “entry” as entry or withdrawal from warehouse 
for consumption, entry under temporary importation bond, admission 
into a foreign trade zone, or release under immediate delivery proce- 
dures. This definition is consistent with the manner in which Customs 
has administered the entry aspects of the steel import program in the 
past. The last sentence in this paragraph is simply intended to clarify 
that, in the case of bonded warehouses and foreign trade zones, the entry 
requirements do not apply at the time of entry into warehouse or at the 
time of, or after, transfer from a foreign trade zone. 

Paragraph (d) defines “United States” as comprising the Customs ter- 
ritory of the United States and any foreign trade zones located therein. 
This definition follows the terms of the VRA’s. 


§ 10.323 Requirements on entry. 
This section sets forth the requirements for entry of steel products cov- 
ered by the VRA’s. 
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Paragraph (a) states the basic requirement that an export certificate 
(or, in the case of the People’s Republic of China, an export license) shall 
be submitted at the time of entry of an arrangement product, unless the 
VRA in question specifically provides otherwise, and states that failure 
to submit the required document will result in a denial of entry. This 
documentation requirement, including the denial of entry for a failure to 
submit the documentation, is common to all VRA’s. 

Paragraph (b), which is included merely for information purposes, de- 
scribes the basic elements of information that appear on each export cer- 
tificate or license. Although there is no standard form that the 
documentation must take because each steel-exporting country essen- 
tially produces its own, the specific elements mentioned in the regula- 
tion, as well as the requirement that the information be set forth in 
English, are provided for in each VRA . 

Peragraph (c) sets forth two circumstances in which submission of the 
export certificate or license may be required after entry. The first sen- 
tence concerns the fact that there was a period, after expiration of the 
original VRA’s on September 30, 1989, and until new VRA’s were in 
place, during which steel-exporting countries were not required to issue 
export certificates or licenses and, as a result, Customs merely treated 
the certificate or license as a requested document rather than as a re- 
quired document. Although most steel-exporting countries continued to 
issue the documentation during this period, there may be circumstances 
where the Department of Commerce will require the documentation for 
post-entry verification purposes, consistent with the enforcement 
authority conferred on the President retroactive to October 1, 1989. The 
second sentence is intended to cover cases in which a determination is 
made after entry but prior to final liquidation that the imported mer- 
chandise constitutes an arrangement product for which an export certifi- 
cate or license is required, for example where the claimed HTS 
classification is found to be incorrect. In view of the fact that submission 
of an export certificate or license is a mandatory condition for entry pur- 
poses, the third sentence states that failure to submit the required docu- 
ment will result in a demand for return of the merchandise to Customs 
custody. 

Paragraph (d) mandates that privileged foreign status be elected for an 
arrangement product at the time that application is made for admission 
of the merchandise into a foreign trade zone. This requirement is neces- 
sary in order to avoid any appearance of inconsistency between the steel 
import program requirements (i.e., the requirement that the export cer- 
tificate or license be submitted when an arrangement product is admit- 
ted into a zone) and the Foreign-Trade Zones Act (19 U.S.C 81a-u) and 
the regulations thereunder (19 CFR Part 146), which normally do not re- 
quire the submission of supporting documentation until an election for 
privileged foreign status is made. 
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COMMENTS 

Before adopting these interim regulations as a final rule, consideration 
will be given to any written comments (preferably in triplicate) timely 
submitted. Comments submitted will be available for public inspection 
in accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on normal business days between 
the hours of 9:00 a.m. an d 4:30 p.m. at the Regulations and Disclosure 
Law Branch, Customs Service Headquarters, Room 2119, 1301 Constitu- 
tion Avenue, N.W., Washington, D.C.. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS 

Pursuant to the provisions of 5 U.S.C. 553(a) public notice is inapplica- 
ble to these regulations because they involve a foreign affairs function of 
the United States. The regulations implement procedures agreed upon 
in the bilaterally negotiated VRA’s, and the absence of the regulations 
could provoke undesirable international consequences. In addition, be- 
cause these regulations set forth procedures which the public needs to 
know in order to ensure the entry of steel products covered by the VRA’s, 
it is determined pursuant to 5 U.S.C. 553(b)(B) that notice and public 
procedures are impracticable, unnecessary, and contrary to the public 
interest. Furthermore, for the above reasons and because the regulations 
set forth the entry requirements of a program which is already in effect, it 
is determined that good cause exists under the provisions of 5 U.S.C. 
553(d)(3) for dispensing with a delayed effective date. 


EXECUTIVE ORDER 12291 
Because this document concerns a foreign affairs function, it is not | 
subject to E.O. 12291. 
REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for interim regu- 
lations, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.) do not apply. 


DRAFTING INFORMATION 
The principal author of this document was Francis W. Foote, office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List OF SUBJECTS 
19 CFR Part 10 
Customs duties and inspections, Imports, Steel Products. 
AMENDMENTS TO THE REGULATIONS 


For the reasons set forth above, Part 10, Customs Regulations (19 CFR 
Part 10) is amended as set forth below. 
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PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The table of contents of Part 10 is amended by adding at the end 
thereof a new heading followed by new sections 10.321 through 10.323 to 
read as follows: 


Steet Propucts SuBJECT TO VOLUNTARY RESTRAINT ARRANGEMENTS 


Sec. 
10.321 Scope. 
10.322 Definitions. 
10.323 Requirements on entry. 
2. The authority citation for Part 10 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 


* * * * * * * 


§§10.321 -— 10.323 also issued under 19 U.S.C. 2253 note. 


3. Part 10 is amended by adding at the end thereof a new heading fol- 
lowed by new sections 10.321 through 10.323 to read as follows: 


STEEL Propucts SuBJECT TO VOLUNTARY RESTRAINT ARRANGEMENTS 


§ 10.321 Scope. 


The provisions of §§ 10.322-10.323 of this part set forth the terms and 
conditions under which entry may be granted, or denied, to steel prod- 
ucts which are subject to voluntary restraint arrangements between the 
United States and foreign steel-exporting countries. 


§ 10.322 Definitions. 


The following definitions apply for the purposes of § 10.323: 

(a) Arrangement. “Arrangement” means an arrangement between the 
United States Government and a foreign government whereby the for- 
eign government agrees to restrain voluntarily certain steel exports to, 
or destined for consum ption in, the United States for the period of Octo- 
ber 1, 1989 through March 31, 1992. 

(b) Arrangement product. “Arrangement product” means any steel 
product which is designated in an arrangement as falling thereunder and 
— has as its origin the foreign country to which the arrangement re- 

tes. 

(c) Entry. “Entry” means entry as defined in § 141.0a(a) of this chapter, 
withdrawal from warehouse for consumption, entry under temporary 
importation bond, admission into a foreign trade zone, or release under 
immediate delivery procedures. The term does not include entry for 
warehouse and does not apply to merchandise transferred to Customs 
territory from a foreign trade zone. 

(d) United States. “United States” means the Customs territory of the 
United States and any foreign trade zone physically located within the 
Customs territory of the United States. 
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§ 10.323 Requirements on entry. 

(a) General. Unless specifically exempted under the terms of an ar- 
rangement, for each shipment of arrangement products a valid and prop- 
erly executed original export certificate as specified in the individual 
arrangement, or export license in the case of the People’s Republic of 
China, issued by the country of origin of the arrangement products, shall 
be submitted at the time of entry in the United States. Failure to submit 
the required export c ertificate or license shall result in a denial of entry. 

(b) Information on certificate or license. Each arrangement provides 
that the export certificate or license shall indicate the day, month and 
year in which the arrangement products were exported, the category and 
subcategory name and number or other arrangement product identifier 
specified in the applicable arrangement, and the tonnage exported. Each 
arrangement further provides that the information on the export certifi- 
cate or license shall be set forth in the English language or, if in a foreign 
language, in an English language translation appearing thereon. 

(c) Retroactive submission of certificate of license. Unless otherwise 
specifically provided for in an arrangement, Customs may require the 
submission of an export certificate or license covering any shipment of 
arrangement products for which entry was effected on or after October 1, 
1989, but prior to the date on which the applicable arrangement was exe- 
cuted. In addition, where it is determined only after entry but prior to 
final liquidation that an imported product constitutes an arrangement 
product, Customs shall require submission of an export certificate or li- 
cense covering the shipment in question. Failure to submit the required 
export certificate or license under these circumstances shall result in a 
demand for return of the merchandise to Customs custody under the pro- 
visions of §141.113 of this chapter. ; 

(d) Admission into a foreign trade zone. At the time of filing the applica- 
tion for admission of an arrangement product into a foreign trade zone, 
an application for privileged foreign status shall also be made for such 
arrangement product. 

Caro. HALLETT, 
Commissioner of Customs. 
Approved: August 27, 1990. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 13, 1990 (55 FR 37701)] 
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19 CFR Part 192 
(T.D. 90-71) 
EXPORTATION OF SELF-PROPELLED VEHICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by remov- 
ing the 3-day advance presentation requirement for self-propelled vehi- 
cles exported at land border points and by requiring, instead, that such 
vehicles be presented to Customs only on the day of actual exportation. 
The amendment is intended to avoid storage and related problems at 
land border ports occasioned by the 3-day requirement. 


EFFECTIVE DATE: September 13, 1990. 


FOR FURTHER INFORMATION CONTACT: Bruce Nunziata, Office 
of Inspection and Control (202-566-2140). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 18, 1989, Customs published as T.D. 89-46, 54 F.R. 15402, 
regulations implementing the provisions of section 205 of the Trade and 
Tariff Act of 1984 (Public Law 98-573), codified at 19 U.S.C. 1627a, 
which is intended to prevent the importation or exportation of stolen 
self-propelled vehicles, vessels, aircraft, and parts thereof. The regula- 
tions, contained in Part 192 of the Customs Regulations (19 CFR Part 
192), are directed specifically to used self-propelled vehicles and set forth 
the procedures which must be followed for the lawful exportation of, as 
well as the penalties and liabilities for the unlawful importation or expor- 
tation of, such vehicles. 

Section 192.2 of those regulations (19 CFR 192.2) concerns the proce- 
dural requirements for lawful exportation of used self-propelled vehicles. 
Paragraph (a) sets forth the basic requirement that the person attempt- 
ing to export the vehicle must present to Customs, at the port of exporta- 
tion, both the vehicle and a document which describes the vehicle and 
includes the Vehicle Identification Number (VIN) or other product iden- 
tification number if no VIN exists. Paragraph (b) specifies the types of 
documentation that must be presented to Customs to establish lawful 
ownership, e.g., an original or certified copy of the Certificate of Title and 
two facsimiles thereof. Paragraph (c) concerns the time for presenting 
the vehicle and documentation to Customs: where the vehicle is to be 
transported by vessel or aircraft, presentation of both vehicle and docu- 
mentation must take place at least three days prior to lading, and in the 
case of a vehicle to be transported by rail, highway, or under its own 
power (i.e., to be exported at a land border point), the vehicle and docu- 
mentation must be presented “3 days prior to exportation of the vehicle.” 
Paragraph (d) sets forth the procedures for authentication of the pre- 
sented documentation by Customs. 
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The 3-day advance presentation requirement was included in section 
192.2 in order to ensure that there would be sufficient time, prior to ac- 
tual exportation, to verify ownership documents, make required vehicle 
identification checks, examine the vehicle as necessary, authenticate 
documentation, and forward documentation to the National Automobile 
Theft Bureau for recordkeeping purposes. However, in actual practice, 
advance presentation of vehicles at land border locations has given rise to 
certain problems not anticipated when the final regulations were prom- 
ulgated. 

These problems result from a lack of adequate and secure storage fa- 
cilities to hold the vehicles during the 3-day period. Customs facilities at 
land border ports of entry in many cases are inadequate for this purpose. 
Exporters and their agents have complained that, as a result, Customs 
sometimes refuses to accept vehicles presented in accordance with the 
regulatory time limits, requiring instead that the vehicle be brought back 
to Customs at a later date (i.e., on the day of actual exportation), thereby 
causing the exporter to incur additional transportation, loading and un- 
loading expenses. Moreover, the absence of adequate storage space often 
results in vehicles being left unattended on roadsides near ports of entry, 
and this in turn has led to potentially dangerous roadside conditions and 
has increased the risk of vandalism and theft of the unattended vehicles. 

Customs believes that the regulations should be amended to obviate 
these problems. The best approach would be to amend section 192.2(c) to 
require presentation of the vehicle at land border points only on the day 
of actual exportation; the requirement for 3-day advance presentation of 
documentation would remain unchanged. In view of the fact that the 
documentation verification procedure is the mechanism whereby 4 sto-, 
len vehicle is identified, and because the inspection of the vehicle serves 
only to verify that the exported vehicle is the same as the one described 
on the verified documentation, Customs does not believe that any en- 
forcement capabilities would be compromised if the vehicles were pre- 
sented and inspected only on the day of exportation. The new procedure 
would be limited to land borders and thus would not apply to vehicles 
transported by vessel or aircraft, as to which the problems described 
above have not arisen. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as specified 
in E.O. 12291. Accordingly, no regulatory impact analysis has been pre- 
pared. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for this final 
rule, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) 
do not apply. 
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INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED 
EFFECTIVE DATE REQUIREMENTS 
Because this amendment reduces the burden on, and does not take 
away any existing rights or privileges from, the public, pursuant to 5 
U.S.C. 553(b)(B), notice and public procedure are unnecessary, and for 
the same reasons, pursuant to 5 U.S.C. 553(d)(2), a delayed effective date 
is not required. 


DRraFTING INFORMATION 
The principal author of this document was Francis W. Foote, Regula- 


tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List oF SUBJECTS IN 19 CFR Part 192 
Customs duties and inspection, Exports, Imports, Vehicles. 


AMENDMENTS TO THE REGULATIONS 


Part 192, Customs Regulations (19 CFR Part 192), is amended as set 
forth below: 


Part 192 — Export ConTROL 
1. The authority citation for Part 192 continues to read as follows: 


Authority: 19 U.S.C. 66, 1624, 1627a, 1646a. 
2. Section 192.2(c) is revised to read as follows: 
§ 192.2 Requirements for exportation. 


* * * * * * * 


(c) When presented. If the vehicle is to be transported by vessel or air- 
craft, the documentation and vehicle must be presented at least 3 days 
prior to lading. If the vehicle is to be transported by rail, highway, or un- 
der its own power, the documentation must be presented 3 days prior to 
exportation of the vehicle, and the vehicle must be presented on the day 
of exportation. 


* * * * * * * 


Caro. HALLETT, 
Commissioner of Customs. 
Approved: August 29, 1990. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 13, 1990 (55 FR 37707)] 
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19 CFR Parts12 and 178 
(T.D. 90-72) 
RIN # 1515-AA74 


CUSTOMS REGULATIONS AMENDMENT IMPLEMENTING IM- 
PORT SANCTIONS AGAINST THE TOSHIBA MACHINE CO. AND 
THE KONGBERG TRADING CO. 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by adopt- 
ing final regulations implementing the import sanctions against prod- 
ucts produced by the Toshiba Machine Company (“Toshiba Machine”) 
and the Kongsberg Trading Company (“Kongsberg”) imposed by Execu- 
tive Order No. 12261, pursuant to § 2443(a)(2) of the Omnibus Trade and 
Competitiveness Act of 1988 (“the Act”). Executive Order No. 12661 im- 
posed a 3 year import prohibition, subject to certain exceptions, on prod- 
ucts of Toshiba Machine and Kongsberg. The Customs Service published 
interim regulations to implement the prohibitions in the Federal Regis- 
ter on January 31, 1989 (54 FR 4780). Although the interim regulations 
were effective upon publication, Customs invited members of the public 
to comment on the regulations. The comments received have been re- 
viewed and were considered in the development of the final rule. Because 
the amendment requires submission of information to Customs, Part 
178, the list of sections which contain approved collections of informa- 
tion, is also being amended. ‘ 


EFFECTIVE DATE: October 15, 1990. 


FOR FURTHER INFORMATION CONTACT: William Rosoff, Entry 
Rulings Branch, U.S. Customs Service (202) 566-5856. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 2443(a)(2) of the Omnibus Trade and Competitiveness Act of 
1988 (Pub.L. 100-418) (“the Act”) required the President to impose, for a 
period of 3 years, a prohibition on the importation into the United States 
of all products produced by the Toshiba Machine Company (“Toshiba 
Machine”), the Kongsberg Trading Company (“Kongsberg”), and any 
other foreign person whom the President finds to have knowingly facili- 
tated the diversion of advanced milling machinery and technology to the 
Soviet Union by Toshiba Machine and Kongsberg. The President issued 
Executive Order No. 12661, which announced the imposition of the sanc- 
tions imposed by § 2443(a)(2). In order to implement the Executive Or- 
der, the Customs Service issued interim regulations (T.D. 89-20) which 
were published on January 31, 1989 in the Federal Register (54 FR 
4780). Although the interim regulations were effective upon publication, 
comments on the interim regulations were sought from members of the 
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public. Those received have been analyzed and considered in the develop- 
ment of these final regulations. 


ANALYSIS OF COMMENTS 


Comment: 

The identification of the “Toshiba Machine Company” as “Toshiba” in 
the regulation creates the potential for unnecessary confusion at ports of 
entry. 


Response: 

While Customs believes that the regulations clearly indicate that, for 
the purposes of these sections, the word “Toshiba” refers to only the 
Toshiba Machine Company, we will modify the language of the final 
regulation to eliminate the possibility of confusion. In selecting an alter- 
nate to “Toshiba”, we reject the abbreviation “TMC” because it does not 
publicize to a casual reader that sanctions have been imposed against a 
Toshiba company, and that it could also possibly be confused with some 
other corporate abbreviation. Accordingly, the Toshiba Machine Com- 
pany will be referred to as “Toshiba Machine” in the final regulation. 


Comment: 

Two commenters said that the interim regulations unjustifiably ex- 
tended the sanctions to subsidiaries and affiliates of Toshiba Machine 
Company and Kongsberg Trading Company. 

Response: 

Customs does not agree with this position. The legislative history of 
the sanctions make it clear that while sanctions are not to be imposed on 
subsidiaries, affiliates, successor entities, or joint ventures of the 
Toshiba Corporation or Kongsberg Vappenfabrikk, there is no such pro- 
hibition on the application of the sanctions to the subsidiaries, affiliates, 
successor entities, or joint ventures of Toshiba Machine Company or 
Kongsberg Trading Company. The Customs position is reiterated in the 
Office of Management and Budget Guidelines. In imposing the sanc- 
tions, Congress clearly intended that the sanctioned companies be un- 
able to circumvent the importation prohibitions, and specifically 
envisioned the possibility that attempts to evade the sanctions might be 
made by creating successor entities, or by assigning banned merchandise 
to another person for the purpose of facilitating indirect purchase or per- 
forming any such operation such as repacking or relabeling, which would 
not amount to a substantial transformation of the merchandise. 


Comment: 

Three commenters stated that the Customs requirement that docu- 
mentation be presented with each entry to establish the specific need for 
the importation of spare parts was unduly burdensome on U.S. business 
interests. 


Response: 
In order for an import ban for which exceptions apply to be effective, it 
is necessary that a complete statement be made, at the time of making 
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entry, of which exception applies to the article being imported. This re- 
quirement cannot be waived for a particular exception. However, the 
regulations do recognize that some companies have a legitimate need for 
an adequate supply of spare parts to prevent a prolonged disruption of 
operations should a finished product or machine break down. Section 
12.142(c) provides for this by allowing the importation of individual 
pieces, parts or subassemblies that are intended for the logistic support, 
as well as repair, of a finished product. The inclusion of the term “logistic 
support” would permit the importation of critical spare parts. 


Comment: 

Two commenters claim that the Customs definition of “technology” is 
too narrow and should be revised. In support of their comment, they refer 
to a “wider” definition of “technology” which appears to be contained in 
OMB procurement guidelines. The comments further assert that sole 
source finished products should not be subject to a mandatory exporta- 
tion requirement or the requirement that they be imported solely for 
demonstration purposes. 


Response: 

It is Customs position that the definition of “technology” is consistent 
with the Congressional intent of the Act providing for sanctions against 
the importation of products of Toshiba Machine and Kongsberg. It is 
noted that “technology” includes products, and most of the sanctioned 
corporation’s products might represent technological advances. Addi- 
tionally, the OMB guidelines require that “[t]echnology acquired from 
Toshiba Machine Company and Kongsberg Trading Company must com- 
ply with the Treasury regulations.” By requiring the use of a temporary 
importation bond and restricting the types of articles to those listed in 
subheading 9813.00.30 of the Harmonized Tariff Schedule, the regula- 
tions meet the purpose of the exception without eliminating the ban on 
the importation of the sanctioned products. 

In response to the contention that the Customs definitior of technol- 
ogy is unduly restrictive, Customs points out that Congress recognized 
that the sanctions would possibly impose hardships on domestic busi- 
nesses. It provided exceptions to relieve undue hardships, rather than re- 
move all possible hardships. 


Comment: 

Some comments objected to the requirement that full documentation 
and exemption certificates be presented at entry to verify that the mer- 
chandise falls within an exemption from the sanctions. 


Response: 

Customs believes that the statute clearly requires documentation of 
the claimed exemption at the time of entry in order for it to properly de- 
termine that all requirements of the law have been met and that the 
sanctions are being enforced uniformly. Such a requirement is not analo- 
gous to pre-shipment licensing, but simply falls within Customs author- 
ity spelled out in 19 U.S.C. 1484 and 19 CFR 142.3(a)(5), to require 
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documentation at the time of entry so that the agency can determine 
whether the merchandise may be released from its custody. 


Comment: 
Some comments expressed the opinion that the definition of substan- 
tial transformation was more restrictive than Congress intended. 


Response: 
Customs believes that the definition of substantial transformation is 
correct. 


Comment: 
One comment stated that the sanctions should not apply to used 
Toshiba products that are imported by a non-targeted concern. 


Response: 

The regulations permit the importation of used products imported by 
or for the primary user, which were covered by written obligations per- 
formed before June 30, 1987. Used products contracted for after that 
date cannot be imported, unless their importation is permitted under 
some other exception. The Act under which the Executive Order was 
promulgated authorized the President to impose import restrictions on 
all products of the sanctioned parties. If the sanctions did not apply to 
used products, it is conceivable that a sanctioned firm could sell new arti- 
cles to an importer with offices or operations overseas, who, after only a 
minimal amount of use, could then import the now “used” item into the 
United States. It would be too easy for the sanctioned parties to circum- 
vent the intended impact of the sanctions. 


Comment: 

One comment suggests that the regulations be amended to provide 
that in instances where an article could possibly perform several func- 
tions, at least one of which could be the basis of denying the article an 
exemption from the sanctions, the importer could certify that it would 
exercise its “best efforts” to assure that the article would retain the use 
under which an exemption was granted. An example suggested would be 
a pump which could be either a finished product, a component part, or a 
spare part. 


Response: 

Customs does not believe that any change to the regulation is neces- 
sary to address this concern. The regulations already require an im- 
porter to file, at the time of making entry, a declaration setting forth a 
complete statement of the exception under which such article is im- 
ported. 


DETERMINATION 


After consideration of all the comments received in response to publi- 
cation of the interim regulations, and further review of the matter, it has 
been determined to adopt the regulations in final form with the modifica- 
tions discussed. 
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REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendment will not have a significant 
economic impact on a substantial number of small entities. Accordingly, 
it is not subject to the regulatory analysis or other requirements of 5 
U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as specified 
in E.O. 12291. Accordingly, no regulatory impact analysis has been pre- 
pared. 


PAPERWORK REDUCTION ACT 

The collection of information contained in this final regulation has 
been reviewed and approved by the Office of Management and Budget in 
accordance with the requirements of the Paperwork Reduction Act (44 
U.S.C. 3504(h)) under control number 1515-0166. The estimated aver- 
age burden associated with the collection of information in this final rule 
is 30 minutes per respondent or recordkeeper, depending on individual 
circumstances. Comments concerning the accuracy of this burden esti- 
mate and suggestions for reducing this burden should be directed to the 
Regulations and Disclosure Law Branch, Room 2119, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229, or 
the Office of Management and Budget, Attention: Desk Officer for the 
Department of the Treasury, Office of Information and Regulatory Af- 
fairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula-' 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS 
19 CFR Part 12 
Customs duties and inspection, Imports. 
19 CFR Part 178 


Reporting and recordkeeping requirements, Paperwork require- 
ments, Collections of information. 
AMENDMENTS TO THE REGULATIONS 
Parts 12 and 178, Customs Regulations (19 CFR Parts 12 and 178), are 
amended as set forth below: 
PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 is revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Note 8, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. 


* * * * * * * 


§§ 12.140 — 12:143 also issued under 50 USC app. 2401a, note. 
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2. Part 12, Customs Regulations (19 CFR Part 12) is amended by add- 
ing a new center heading “Sanctions Against Toshiba Machine Company 
and Kongsberg Trading Company”, and §§ 12.140—12.143 as set forth be- 
low: 


SANCTIONS AGAINST TOSHIBA MACHINE COMPANY AND 
KONGSBERG TRADING COMPANY 
12.140 Applicability, prohibited importations. 
12.141 Exceptions. 
12.142 Definitions. 
12.143 Procedures for excepted products. 


§ 12.140 Applicability, prohibited importations. 


Except as otherwise provided by these regulations, the importation 
into the United States of products produced by Toshiba Machine Com- 
pany (Toshiba Machine) or Kongsberg Trading Company (Kongsberg) is 
prohibited for a period of three years following December 28, 1988. 


§ 12.141 Exceptions. 


The prohibition contained in Section 12.140 shall not apply to: 

(a) products provided under contracts or other binding agreements en- 
tered into before June 30, 1987; 

(b) spare parts; 

(c) component parts, but not finished products, essential to United 
States products or production; 

(d) routine servicing and maintenance or products; 

(e) information and technology; and 

(f) excepted defense articles. 


§ 12.142 Definitions. 


For the purposes of these regulations: 

(a) the term “products produced by Toshiba Machine or Kongsberg” 
means products manufactured or produced by Toshiba Machine, 
Kongsberg, their successors or assigns, or any other entity directly or in- 
directly owned or controlled by any of the foregoing, provided that such 
products are not subsequently substantially transformed by another 
party. 

(b) The term “contracts or other binding agreements entered into be- 
fore June 30, 1987” means: 

(1) Written obligations entered into before June 30, 1987, and per- 
formed or to be performed on or after June 30, 1987, that require the pur- 
chase for delivery in the United States of products to which the 
prohibitions contained in § 12.140 would otherwise apply, and that are 
without condition or qualification other than as provided by force 
majeure clauses or similar clauses; 

(2) With respect to used products imported by or for the primary user, 
written obligations performed before June 30, 1987, whether or not they 
provide for delivery in the United States; and 
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(3) Agreements under which: 

(i) Products are designated to a purchaser’s specifications and mar- 
keted in the United States under the purchaser’s trademark, brand or 
name; and 

(ii) The purchaser clearly documents a pattern of trade that began be- 
fore June 30, 1987, and continued to the time of the importation. For pur- 
poses of these regulations, no contract or other binding agreement may 
exist between Toshiba Machine or Kongsberg and any entity directly or 
indirectly owned or controlled by Toshiba Machine, Kongsberg, or by any 
parent or subsidiary of Toshiba Machine or Kongsberg. 

(c) The term “spare part” means any individual piece, part or subas- 
sembly which is intended for the logistic support or repair of a finished 
product and not as a finished product itself. 

(d) The term “component part” means any article which is not usable 
for its intended function without being imbedded in or integrated into 
any other product and which, if used in the production of a finished prod- 
uct, would be substantially transformed in that process. 

(e) The term “finished product” means any article which is usable for 
its intended function without being imbedded or integrated into any 
other product, but in no case shall the term be deemed to include an arti- 
cle produced by a person other than Toshiba Machine or Kongsberg that 
contains parts or components produced by Toshiba Machine or 
Kongsberg if the parts and components have been substantially trans- 
formed during their production of the finished product. 

(f) An article is “substantially transformed” when, by means of a sub- 
stantial manufacturing or processing operation, the article is converted 
or combined into a new and different article of commerce having a new 
name, character and use. 

(g) The term “essential to United States products or production” with 
respect to component parts means component parts which are produced 
by Toshiba Machine, Kongsberg, or both, that are necessary for the 
manufacture or processing of United States products, and for which 
there is no suitable alternative. The term “suitable alternative” refers to 
an article 

(1) that can be substituted for an article produced by Toshiba Machine 
or Kongsberg, 

(2) that will perform the same functions or is capable of the same use, 
and 

(3) is available at a competitive price. 

(h) The term “routine servicing and maintenance” means customary 
servicing and maintenance, including repairs or installation of spare 
parts or component parts. The term shall also include the temporary im- 
portation of tools and equipment necessary to perform such servicing or 
maintenance, as well as reimportation of products exported for routine 
servicing and maintenance. 

(i) The term “information and technology” includes plans, drawings, 
and other written and pictorial data in any form or medium, and personal 
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transmissions of any of the foregoing. The term shall also include compo- 
nent parts, finished products, or other articles to which these prohibi- 
tions would otherwise apply if temporarily imported under the 
provisions of subheading 9813.00.30 of the Harmonized Tariff Schedule 
of the United States solely to demonstrate such technology and which are 
thereafter exported. 

(j) The term “excepted defense article” means any defense article, as 
defined in § 47 of the Arms Export Control Act (22 U.S.C. 2794), that the 
Secretary of Defense or his designee certifies: 

(1) Are produced under existing contracts or subcontracts, including 
exercise of options for production quantities to satisfy United States op- 
erational military requirements; 

(2) Are essential defense articles of which Toshiba Machine or 
Kongsberg is a sole-source supplier and for which no alternative supplier 
can be identified; or 

(3) Are essential to the national security under defense coproduction 
agreements. 

(k) The term “United States” includes its territories and possessions. 


§ 12.143 Procedures for exempted products. 


Importers of products of Toshiba Machine or Kongsberg under any of 
the exemptions set forth above in § 12.141, shall file with the U.S. Cus- 
toms Service, at the time of making entry, a declaration setting forth a 
complete statement of the exception under which such article is im- 
ported, including a copy of any certification provided by the Secretary of 
Defense or his designee pursuant to § 12.142. An importer of articles 
claimed to be exempt as “component parts” pursuant to § 12.141 shall 
file with the U.S. Customs Service, at the time of making entry, a certifi- 
cate that such importer has made reasonable efforts to obtain a suitable 
alternative. Such reasonable efforts may include (1) open and public so- 
licitations of known suppliers, or (2) advertising in appropriate trade 
journals or periodicals of general circulation. 

Importers shall also provide any other information or documentation 
deemed necessary by Customs to determine the admissibility of the arti- 
cles in question. 


PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 
1. The authority citation for Part 178 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 
2. Section 178.2 is amended by inserting the following in the appropri- 


ate numerical sequence according to the section number under the col- 
umn indicated: 
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§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description OMB Control Number 


§ 12.143 Declaration of exception 1515-0166 
from import sanctions. 


Caro HALLETT, 
Commissioner of Customs. 
Approved: August 22, 1990. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 13, 1990 (55 FR 37704)] 
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(T.D. 90-73) 
FOREIGN CURRENCIES 


Daly RaTEs FOR COUNTRIES NOT ON QUARTERLY LIST FoR August 1990 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. 

The rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned pursu- 
ant to Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart 
C). 


Holiday: None. 


Greece drachma: 


PI VTE 8 oie. Fioisicidcinenicossiassndeewsas le een ee $ 0.006384 
per re rs re 006380 
PEI 5.566 tr6'o v0. Sacacd Wecee Saeed ou vata 006388 
PI SE IE ood cha iwinre ema celen os ecinie cpm cue Mean 006458 
PE OU MI os aisle 0 ee coc Re Render hee tiareleuie ie eee 006431 
PE oi 8 5 BGR Rowe edelekaeteteweeal .006355 
PRM IE oa. oe. :6 cos oc rid 6s deicuere ciee'eiie cic te mue me .006392 
PR UI 6.88.66 66.6 A écaidve disc cis wetuveuweeacthal .006390 
PRE ooh. Sole Oca cadeaveneacdeameaeommaeamaed .006441 
EEO LE 6 ove hh cediancddndeseuancdewced @eebabed .006477 
BEEBE, o idiadixidocostadedsnendecagelesGeenareel .006491 
PR «hoc dvieiicavgennvederoadiases weatamad .006472 
PUM PE  o.o.c.sic'ciceweicdadiels ca tenecanacnsWieacaue .006534 
PUM 65.5 hbk see decdnwenwetionddndseeeeeneae .006496 
PREP UEE, B.Go coe Soo ee Ce ccd ed cdcdenGeenewet .006502 
PIN i BO i. 565. 8 5.9% So sieves 0: ee dee aermaee ee eae .006498 
FI DY bhi odo « wc we ve ececcnclvadsvinae age med .006549 
PM BE SM aia cc ooo Cate Re kine deans dene ne eee ame .006487 
PMT SUG, 5 oa ci cv cdscewecvetasinaconcicn oOUMeamnals .006540 
PI co.cc hoe c bbnvine ete tcceiwce eae Weaaaw ail .006515 
LE onc cc. viei esi citsieclemeecuenmesducm enn eal .006483 
PRUE IDS. o.oo 4 <r; cine ascronwleidln tisiatehcorne aoe oa aed eel a .006450 
PR GIES ioxcriwiincinwine ccntowenedhecoemmegmtad .006456 


South Korea won: 


(PIR MR foil R Oa icc eel hss Aw eamaendeee $0.001395 
NY MRM 2h < 2 )s) crafts siete’ did 1< afk Seis alata a mee tinea aaa .001396 
PT oo cota toanndaawaaueatmue ana .001396 
EMIS Te Sais del aale bs bdisicl ending ed ve moaeslnaine .001395 
PEE CRE 5 rea o's ae Aa neat aw arete wae eaees .001393 
MC MI ons o i s'S a uigscl ciate niviaisicial sl Oem awe med eaars .001392 
PN RI a a6 6 ois, 60:0:s ccna weenecscsweceescasmuneees .001393 
NR NN 5 50. 4:0:0.6.0. wow eed cnatudnekaeeeteseees .001392 
MMMM NE RR 2256 aC sa creel eh Ree ACA Fess Sw DORA .001391 
PE TC rrr CCC COL .001389 
MMII AI. 5a. 6.6: 0-5 cad sic idia és uiaio olai'a we laiale Bea toreae ee N/A 
PI i520 a: crab eave intenearcletiets erew ine rer else maaan .001389 


ETT ig ROO 5.586 sin ole tee dt bale ew om mmole cals .001388 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 


August 1990 (continued): 


South Korea won (continued): 


August 20,1990 ........... 
August 21,1990 ........... 
pe ES | 
August 23,1990 ........... 
August 24,1990 ........... 
August 27,1900 ........... 
August 28,1900 ........... 
PI SEDO. ¢.0:0.0 0 ':0'n 900 
PODEEG G0; 2GOO ov cccsesce 
ye 


Taiwan N.T. dollar: 


PN OL) TGOD soc scccese 
August 10,1990 ........... 
August 13,1990 ........... 
ee 2 | ee 
August 15, 1900: ....6. 00000 
Mumast 1G, IFO .....k. cece 
EG BU, AOU 6 ove cc enene 
AMBUG DO, 1990 oo. csceess 
pT | ae 
August 22,1990 ........... 
August 23,1990 ........... 
August 24,1900 ..........- 
EMT ET AOU cccccssivcss 
August 36,1900 ..... 20.000 
August 29,1990 ........... 
August 30,1990 .......... , 
August 31, 19O0 2... .cceee 


(LIQ-03-01 S:NISD CIE) 


Dated: September 10, 1990. 


eee Giese ota cTC eae es $0 .001388 
Ws wir ta dia et pes tare fo Bibi etaaty. ho ets .001390 
sancis tact aces Rees \etiawk gum tatyalen dai .001391 
deal vig’ stad FALE Pies BES e Oo aleee hueT .001392 
Seite Rate e Ree erera sees acs .001392 
Pid teriristteloPeheda lever. totaal ane tebat dialer .001391 
ehwit ESAs. bo ae eRuid (as .001393 
BE wouye.dama els dicta orark att = iets .001394 
wpcRetaluns Sialererete ruin e slate atertelirs ite .001394 
Bis stte igs Drmie as oaroRE Sian Bere or aTeLare aia .001395 


gia risians i isvereod 0 Sasaatraa hares $ 0.036785 
Boe One fecu Cankstet tsi tre Ge sarees staat .036774 
Luda WAE Moariaaeaierne se means .036650 
bv car exaid Alea la natn Od alavermmvahenanerste .036620 
sipleteteW aire alates Sia stereo .036591 
sae stos eval aia nara le aai etic aemenaaerse N/A 
5 since avevalelg wan a Alora NS ATM .036523 
siaavelereUMey st SUR sd BAAN Sere Reet one 036534 
LaeaeiRsle aude CmretORe .036559 
ize Bei nial sw sebavandiray betwee a erm aeanone .036611 
gear spepatva ear ara iar TE ae N/A 
aiigatavaTayatso/eNSiire Scie a wee ote Rte N/A 
BR acsaviniala ere er sheneinione sie eae aiernes N/A 
SSRES HA ER oe aire ee Rep ees .036691 
pi sRDeh braver e) sei cnazetara senna ane ent .036687 
dar netine (Picialelaleiasay SiS eee otatnneNs .036650" 
Sa herein eee ee Meee ee nt .036630 
dia <a GiB akGsal a Varo abel alacale Gea hacer ant .036664 
sivistarabehe eta a Ree a arr es N/A 
wibva Via ard oiktaiaial ela iel her wretowrertate .036657 
nln teetbalsp sala ais aleinca's oe eR alee .036647 
amr Sire ecdsalé oe arieeiere rere ateeneCans N/A 
arevealat Dis: Bislereiasacals eile ore qr arene .036640 


FRANK CANTONE, 
Acting Chief, 
Customs Information Exchange. 




















































U.S. CUSTOMS SERVICE 


(T.D. 90-74) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR AuGustT 1990 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, pur- 
suant to 31 U.S.C. 5151, and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 90-53 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs purposes 
to convert such currency into currency of the United States, conversion 
shall be at the following rates. 


Holiday: None. 


Australia schilling: 
PE SOR BE 6 bdis Cadedienieens.ccvnaneenedes doeeaesane $ 0.090682 
PEE EO be Sih ode Riek bua teneesunecdmulannaeds .090930 
PN TE SIS 5 Bed haves eirddie Rede Ke RETAKE ees mS .090888 
PETE I ko Oks M heed Keck ewe neta emiees ena .091806 
PE UE BOE oii hicks pe S abe wewee waedKeeeeme Ewes .091158 
PE UE ID 60 6.6 or 5.o ea Reidde ces axedeccces Mus Meee .091491 
PEE 5s 64.3 8.64: 6 6 6:6 0'. ok ba Carob a igere. oman e aed .091533 
HUI oo5 ois vino oslo ae HS See ORR SER ee eae es .631806 
PI MU So. os ocrvtilnsecasseuekesemacaumee Uses .091199 
PE EE 6.8 5.2.8 Vath e Kcectecedmssedsewateetanee .091617 
MED RIE S55. 0600 kcora Sine 9's alnoneema eam aadan .091533 
PE MT MEN «Sosa sd cde We x Kaka Sots we mee ae oie meee ee .091266 
EME NE oh e< 6 ose Se clas ea w acne ae aio Males .090785 


Belgium franc: 


POM UED UN 56.588 o..n6 he a sueeks cevncenhaamesemena $ 0.030989 
yo SD . Seer errr ers erry rer ee .031104 
PE LO bi. 6. soo sa hdc ace sede smenetane eames deens .031075 
PR I 56.66. 48:4 ab Rae Red ea to tewemeweede Comes .031270 
pL ., SPER T TOR er Teer Tere rrr Pe Co .031172 
PRA RU MOOI: 5s 03/0: ai a e:tclase mie or «ele Xi Sim ele MOREE ONES eee .031250 
PE ER os 63.6 s Gc aidialnad ewes howe nek 6 Omeee eee .031309 
PA 60 5 '6's Sie Rudads cs doce e hedudanie one cas .031427 
PUY 5058 CLS eA as RR EnS a eR RTE A SS .031279 
PEE ICAO icctacic nd cede hadedauavnakommsecrenns .031407 
IEE BO MIE Sakon sass cence lec ns. cemenseeterneemheeen .031368 
PE NE RN 5a aieioisiave co's Oiew ais creeks was ben wR es .031230 
PROMI oi csc bocce evevoavnceetescaasanageeedas .031104 
PU SII oa occ ohcierse siccch Ghindwerecnneedemere aes .030950 
Denmark krone: 
A 665s xen ident ee $ 0.167112 
PE BR BOE 56 80 8h kisses Keede eve anne neeePeePede .167532 
PI DUE iS bine heh c'scnsase notes nnkas Rumen CAeaee .167462 


pg | Perera eerree rrr ecerree rer ee ee 
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Denmark krone (continued): 


FOREIGN CURRENCIES — Variances from quarterly rate for August 1990 
(continued): 


$ 0 .167364 


August 20, 1990 
August 21, 1990 
August 22, 1990 
August 23, 1990 
August 24, 1990 
August 27, 1990 
August 28, 1990 
August 29, 1990 


Finland markka: 


-167645 
167645 
.167870 
.167743 
-168025 
.168279 
-167715 


$ 0.270856 


August 14, 1990 
August 15, 1990 
August 16, 1990 
August 17, 1990 
August 20, 1990 
August 21, 1990 
August 22, 1990 
August 23, 1990 
August 24, 1990 
August 27, 1990 
August 28, 1990 
August 29, 1990 
August 30, 1990 


August 14, 1990 


.270819 
.270709 
.271444 
.271887 
.270783 
.272109 
.272564 
.272220 
.272963 
.273411 
.272665 
.271297 


$ 0.189753 


August 15, 1990 
August 16, 1990 
August 17, 1990" 
August 20, 1990 
August 21, 1990 
August 22, 1990 
August 23, 1990 
August 24, 1990 
August 27, 1990 
August 28, 1990 
August 29, 1990 
August 30, 1990 
August 31, 1990 


Germany deutsche mark: 
August 14, 1990 


.190676° 
.190404 
.191939 
.190949 
.190949 
.191388 
.192382 
191369 
.192197 
.192086 
191718 
.190476 
189215 


$ 0.637146 


August 15, 1990 
August 16, 1990 
August 17, 1990 
August 20, 1990 
August 21, 1990 
August 22, 1990 
August 23, 1990 
August 24, 1990 
August 27, 1990 


639795 
.639264 
.644828 
-641849 
.642963 
.643708 
.645870 
642055 
644538 
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FOREIGN CURRENCIES — Variances from quarterly rate for August 1990 


(continued): 


Germany deutsche mark (continued): 


ET GE 6586 eve he awe ews eden delenaweereed 
EU MEE SO oes o caick Sedereeetesed neve cedemnetn al 
PN LI OOG, .iocip cues RcnbeiseceenoresecuceGhuene 


Ireland pound: 


PENN Oe SEEDS a o's a nln: c Riga: a Rd Wieiele a eres wedacieeal 
PEE ERIN 6 kis Salve eve wenden auwcutaneescaneems 
SEI 50-65 6 ie wren Feed kbainceusce vce peewee 
NE GE SOON 6 55 Sie doneceeusn ene one v0veen wee e eaewa 
PTE DRI oi so Sixlcvic es asee es beaker cues Reade ae 
I DT EU 5 kick tock esc edeecececccecenccteeeekede 
ML SOU ko ceca carder 6 Caciccsadcncrcatoeeeuetees 
PUIG NEG ben's cccwese tes eusecreecuaascweteaeren 
PERE 6 cdc cad varierecudeseasseeennnasakaeeet 
PE I I i. 5s. = cin sig hd ela are bias mean a we ea eee 
PN IE EOIN 6g. oar nares 6 Radice ak ew alee nee clase se ween 
PTI os. 50b:0% 8k Sees HER ole wee e eewewneneca ces 
PE IS BU bbb es RES RE OEE REE Se CE Owae ben 
Ped , EEE ERECT TEER ek ieee er 
NER bie coos tecee teehee uas sector hwetet 
PEM RUE 6 Kado eScee HARE oaaecxeneae eREMEE 
EE SEO 6 ctios cea decetscencdetisaasudeeavedawen 


Italy lira: 


ATT CO AMMD Df dig osc, cc cste wine Cid Raa eam ea eet 
PE TROND 6 o'5'5.8 sc eivicca an Wied te 08s Sia ala ere ealeleiea eieled 
PE BR RIE 5 056: 516 0's id nicole sine reimare.s aeeelcie a alan” 
PEE LE RUIN 3x8 oop te "os x wd eee ale sk OR Kee EE ee ee 
PEERED MIE oo cbie echo ce Oees eae cede ennamee tans 
SEE IIE 5 aici aioe ik Kaa ROSS Neca neeaemmewens 
UE ME BND oars. 5 ial oy overs bare thd wide d.w Oaataiat oa ata an eae 
EMME I NEMO or 6:2 0 dvb igie ao oo. 08h alnin radia area omens 
Fe DRM 13; 53.6: ears are cove. Side Calera Ce was megan mae 
PI GU RINNE 9 ooo) <9 ior ugdt eco wo Bice. wars mie oie a lem ace 
ETM ERE MMR a aoe oA vice cicie hel eon blelqcetoe ale aaa ares 
PIE AOPRMONOD 2. PS cree at, Sacid ciercsinare needa ae amets 


Japan yen: 


PEN, 6b oss seins ven eee wluadedces cenueeen as 
(EE AEE oie o's evince nn ewebeotectaneseeeduseuerer 


Netherlands guilder: 


MR EM RORY 65 =, oe 655: ois eivra's 0:9 614,019 Cae lee iain 1 «awe 
ME VOM iiveiire saw adn nlgsnslycingeue xeeectReaatuas 
PA reer errr rrr re ce 
IRIN 6651 oR 6.55 0K ch Re Rae aww esa cas wes ne eed 
WIE AER NINE 55.555 6.5 Se lckicce cn Elo were eae nawdd MRR 
(IEA AUIE oo 66 6 sus nerds cuceeencecacsce dem@ananes 
I I RIE 5 ao 8s 6 ae wae: dle-a'e eo SC aldinn ed manatee aii 

UGE BE LEO 6s bans cilclecestweecesescies cocamanena 


$ 0.644122 
642055 
.638570 


$ 1.701500 
1.700800 
1.703300 
1.711200 
1.717000 
1.716800 
1.722000 
1.720500 
1.727000 
1.725200 
1.732000 
1.722500 
1.729000 
1.726000 
1.723500 
1.713200 
1.702600 


$ 0.000867 


000868 


.000871 
.000870 
.000875 
.000867 
.000866 
000866 
.000865 
.000870 
.000871 
.000866 


$ 0.006970 
.006963 


$ 0.565675 
.567859 
.567376 
.572344 
.569476 
.570581 
571265 
.573296 
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FOREIGN CURRENCIES — Variances from quarterly rate for August 1990 


(continued): 

Netherlands guilder (continued): 
NO 60s ha aia aoe aoa ieee tae meer e FEO eRe $ 0.569768 
EE er rer rrr rr CC Orr: .572082 
EE. Gs DOS ACA CETTE STOR EYE Tee ER OEE .5671657 
Io oargc ce als s.c ores diece-A uncle aie S40, Hrerels Cae O .569768 
MNT ND 55 cee s Pcie: aiSTaro, Sala OIA ATO NS lawtal erento are ewe .566636 

New Zealand dollar: 
MME RID 5 av bs cia cis ake Chis aw EOE AR ORME IO Se $ 0.622000 
AS nner Crier te rey reer er .626800 
MIND <5 ay 5: a s\9 ss is's ave piel e % a'n oie isl wielea oa ame bck ate .630800 
EE SST OOO ee es ee .629500 
a OD oo as ar5.0) 515 Sie sig Sis Sew O sal O95 eee ela .628000 
NRE RMI 6.5 "505.50 593 3.0) ep Sidro 074 Mies erereibvose Cd Rietauets .631300 
I IEDs oes. ey nicx aie /4-2is, oi elwieisww aie oo ao ea Me erase Aa .630300 

Norway krone: 
NN ON w= e/g ao 6a ay fn savevaiose alel avon ei gcsl ela oral einels $ 0.165865 
NID a5 5150 as. oie ais aele DN Werd ae HAR ORORD gOS 165426 
CL SE Se ee acre een tay 5 oat a 165289 
ID 5. o5u'5:5 go Susie 6: o)s.sinia veld gis slob biae'a-s elie Maen 165673 
NINN = 05s os isk ONES alee he wed we Reames 166583 
NII IID 5. Sc. c) ailsie) a) blaip 'a/0 oi oS tala ee Gib Ooe 6 are lnieiateraterelom 165975 
Pa NED 5 e502. 'as 8 <a rae S10) sibinla aoelavrelic sary Soa are elararel 166514 
IN 256255. %p a6) 0a sa s6s ara Wea LISS Gis OWA SINS PR OILs 166417 
MEETS ois slake's arcriteoeelansod ie ea ORO RANE we 165948 

Portugal escudo: 
AEM IME oe said ie Sik Si vaidn CORNERO Re $ 0.007225 
UMS TERMINI roo sio'e. su ceveusie.is:0:e'¥.elovdiaves cele v.b.0 MAIS CIOeNe 007241 
PROD 5s dibic.a 0:06 oa sds ebnwlow sen waweasihee habe. 007275 
MR MID 65, 5 a drs sie io a rave love terwarsl'ese'0s5-0,6-015,6 Sie Nea aelares 007241 
EID 56 0 8.6 5ieeiee-s ors ia Fa vig erases oe Fw eR aie nese 007260 
(ener rer mcretrn tr Cee ce 007231 
PN III on 6. o1oicla'g Salles ciel blesses ase eis sawine eaves 007262 
NE TUNIN 555.6. ai acbseca so s010\e- ais. s erasale wielelnaraielnmnee masts 007270 
I IND. 6.53555 10:0. ois be wciawa' nts a HON a ate Vea ne Se se es 007328 
EN adc ica ee Nsog GUA RRO MERC CMON MR EES 007302 
ED 6.552 c swe ciee rere Tait seer een tueeneee 007286 
RIND 50 65s sisi cia stainlers ava areal le ee ols. Giepale cise 007236 

Spain peseta: 
PN NNN ons facia OAs hea Seinseeamet eenlewanenes $ 0.010381 
ITI oo: Sie sro, s le Aare iwi Aieisc erates sleieinens Kaleersiaaee .010417 
EEE © 6 3506 oN US Asa Sain 0 vad eae RSS oe Rae aters .010419 
GNI 55d 0:0 sis deren caieeee dete bisa ewwwicee eso ones .010501 
TS ST Re Cer ee eer er OC .010408 
NII 855 53 ura stare. s-a MOR sine a Nele LRiendie ts MOOT ote .010343 
I 5/5, carro er sg) bas dia Wibve' 6s 616i ol elas vicle cigtaleiere eters .010406 
I 5566s 2 evei'y, selene HSi0ia/6' wie yoie Rice aimieiwle, gialeletel Onis .010428 
ETRE 0? 66.5500 viereresib.o.0r0 os aWcle Seeds easieaiens .010413 


Rat Slag MeM selaere viele HOS eUsineeiiareo men EeTaes .010370 
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FOREIGN CURRENCIES — Variances from quarterly rate for August 1990 
(continued): 


Sri Lanka rupee: 


EME ESTO ba ose to 8a wo ci ean ak ota N/A 


Switzerland franc: 


po Ee ets eee er eer rere ye rh: peer $ 0.750638 
TORO oon eins ei ais Ne sca cin nea wine eater e ee aeS -751315 
Aen RRM so toc uly a eRe aaa tlafciead eae eee 2 .759590 
POE a 5 baoi6 ea: Sate ROA lacs dda cuaaweeaee -765697 
PE DG NO 2d ok ces ois. 24 tec cteeeve nee teecaaee .773395 
RON EOOY waives cetlaes oot esaDadsis ccls clewewaanas -767165 
ASIA T RS SOMO 5 ooo dons chan Rais sro ere are Keo EER -780336 
RN IN LOIN 5 a 555169 6 04 KteTea asl eae sine Sse Re RE EES .774114 
AR BSR oe 3.5 sha, walens nx oda ereala Robie Mess omene mat .777122 
PE OE eo wikis 5 vilniv la Wlainte Alene ead vere eilacieee ans -785238 
IMM IORI SCL. avd Rid nordic ue nee dadee eae dc awarnaiaaae .793336 
PBR AA VR ore roo tec ods Cawiea Menmunceceakeueewen -788333 
TREE BE Is io ole Sande nawhedee Redns Gasmawas eae -784314 
PARTI TE os oo aca ce Paved chorale eiamnranldec cde es ees -780336 
EE RIE 022 Siu <, vi eaeg nw usmaetse cen naRenas .778210 
ME CN RO ao? oon: €: Biae, «Aw centered Wed viata aR Oo A TN -771605 
ROE NEY a choi Wo dc eld Mee beens Cae ee eee) .764234 
United Kingdom pound: 
IMEI MARIE 9: 5\.a? sv at:ai ala kw Xa'h) Sine anere dials a enlelolanaiel dake $ 1.855000 
PARE URI. 6 ar 6 = 5 ordi. 0w wid ne Sin’ ning: adie wracarece eins eae Sa 1.856500 
PORE. secur ticucceewres quaedaduauarces 1.872000 
PIE TN aioe 0 aoe Cawaeds cc wbdewades arene uaeaet 1.877000 
yo | SOOO eer eee eer tre ce Cert c 1.865500 
PeaaaeN es po doe d: dens od Orhan alallor cro sh Sone ealmninn Beate 1.871700 
FREE WI EON he clo ceo Cet od a Sale wena veal cae dees 1.871300 
PEO, 66s oc oose eSecececpnaeesacsicuakeamae a 1.884000 
PRED ao cetceiks Cees be dete weve tunyatacewes 1.892500 
PAN AT IO aia i. 68:85 956 54 kd piel ssl ala Aslala eioanie s 1.899800 
PET SS Se eT eC Ce eer 1.898000 
EE TI ia. cas Aion Mae eee nveceeumeaseeaens 1.919000 
PDN ERIET co kick ne kee eek ceeeee mus ees elec acata 1.919800 
PI IU TO 6 sci aks cise aig dd aeeesk cad tae’ pemueen 1.921000 
PE ME EE oo diene Sie Ke CURRY CEMA eee Ad eneaees 1.927500 
PERM hoo til bvecieccecateteaadsceomewdan 1.951500 
Fo SEE PTET Te TC OC CTR Cr Cr 1.945300 
PE BO oo Soong: 5 Casiideweaemacahucacessieeaene’ 1.944300 
I ON oho Ses bey so.nec.c cave ewens ex smnawaea 1.948300 
EE I a5. 5 5266 e's Wass Vache eeas vows casneuen tees 1.946500 
EME SOMNOR of oid adios Soil sity se A vidas a dwoad tanner 1.922500 
fGen er re err reer 1.892000 
(LIQ—03-01 S:NISD CIE) 


Dated: September 10, 1990. 





FRANK CANTONE, 
Acting Chief, 
Customs Information Exchange. 














U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 4 
RIN # 1515-AA80 


CARGO RELEASE NOTIFICATION TO CERTAIN VESSEL AND AIR 
CARRIERS AND BONDED FACILITIES THAT ARE NOT PART OF 
THE AUTOMATED MANIFEST SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The document proposes to amend the Customs Regulations 
to provide that Customs may notify certain parties of the release of their 
cargo by posting in each Customs district at the start of each business day 
a compute-regenerated list of shipments which have been authorized for 
release from Customs custody. It is proposed that release notification 
will be communicated in this manner to vessel carriers, air carriers and 
bonded facilities which are not participants in the Automated Manifest 
System, if entry data has been transmitted through the Automated Bro- 
ker Interface, and the cargo qualifies for electronic entry filing. This pro- 
cedure would greatly decrease the amount of paperwork involved in 
Customs processing of release notifications. A notice was published pre- 
viously concerning this matter. After consideration of comments re- 
ceived in response to this notice, certain modifications were made. The 
modified proposal is being republished for further comments. 


DATE: Comments must be received on or before October 15, 1990. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C., 20229. 

FOR FURTHER INFORMATION CONTACT: John Pfeifer, Office of 
Cargo Enforcement and Facilitation (202) 566-8151. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 1448 of title 19, United States Code (19 U.S.C. 1448) provides 
that no merchandise shall be removed from the place of unloading until a 


31 














32 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 39, SEPTEMBER 26, 1990 


permit for its delivery is issued by Customs. Pursuant to 19 U.S.C. 
1484(j), merchandise shall be released from Customs custody only to or 
upon the order of the carrier by whom the merchandise is brought to the 
port at which entry is made, except that merchandise in a bonded ware- 
house shall be released from Customs custody only to or upon the order of 
the proprietor of the warehouse. 

Prior to Customs efforts to automate, carriers and bonded warehouse 
proprietors were notified of the release of their shipments by Customs by 
receiving a paper copy of a Customs document (usually the Customs 
Form 3461) for e ach shipment which was authorized for release by Cus- 
toms. 

In Customs efforts to automate all phases of its entry processing of 
merchandise into a single automated system, the Automated Commer- 
cial System (ACS), Customs has developed a new method of informing 
carriers and bonded facilities of the release of cargo. 

Two integral modules of the ACS, the Automated Manifest System 
(AMS) and the Automated Broker Interface (ABI), play a role in the crea- 
tion of the new method of notification of cargo release. 

ABI permits qualified trade participants to interface directly with Cus- 
toms computer and transmit entry release and entry summary data for 
merchandise being imported. ABI speeds entry processing and provides 
two-way communication between the user and Customs. In this manner, 
participants are able to ensure the accuracy and completeness of data by 
accessing Customs automated reference files. Further, when Customs 
determines to release a shipment , it can transmit this message electroni- 
cally to an ABI entry filer. 

AMS is, in essence, both an imported merchandise inventory control 
system and a cargo release notification system. By comparing informa- 
tion provided in the AMS with automated Customs entry data submitted 
through ABI, Customs is able to make informed decisions with respect to 
the allocation of resources for the inspection of merchandise. One of the 
advantages AMS provides to participants is an electronic notification of 
Customs action authorizing the release of the cargo and its delivery to the con- 
signee. 

While AMS and ABI participants receive electronic status notifications 
regarding the release of cargo when entry data is furnished via ABI, ves- 
sels, aircraft or bonded facilities which are not participants in AMS do 
not receive electronic notification of the releases. Accordingly, a broker 
may receive electronically through ABI a cargo release notification be- 
fore a carrier or bonded facility operator is aware that Customs has ap- 
proved the release of the cargo. Until a recent test program, non-AMS 
carriers were notified of the release of their cargo in the same manner as 
pre-automation; they were notified of release of shipments by receipt of 
paper copies of documents authorizing release. 

On August 15, 1988, Customs published a notice in the Federal Regis- 
ter (53 FR 30696), proposing to discontinue the practice of providing 
separate copies of release documents with respect to transactions of non- 
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AMS carriers and bonded facility operators for which entry data is fur- 
nished via ABI and which based on Customs analysis represent the most 
minimal risk of violation of the Customs laws. In these types of transac- 
tions, where the cargo qualifies for electronic entry filing (electronic 
transmission of the entry data), it was proposed that each Customs dis- 
trict will post at the start of each business day a computer generated list 
of the shipments which have bee n authorized for release from Customs 
custody. A message that the cargo is released will still be transmitted 
through ABI to the ABI entry filer. 

This procedure will greatly reduce Customs administrative burden. 
Currently, in excess of 50 percent of all entries are transmitted electroni- 
cally to Customs. In response to the increasing inflow of data that is re- 
ceived electronically, this new procedure permits Customs to decrease 
the amount of paper documentation that is generated. 

Ten comments were received in response to the proposal. An analysis 
of the comments follows: 


DISCUSSION OF COMMENTS 


Comment: 

Commenters were concerned that carriers may have to wait as long as 
24 hours for release data in an environment where time is of the essence. 
While they may receive information earlier about the release from an 
ABI filer, this would not be official notice of release and they may be li- 
able if they accept a “release” from an ABI filer for merchandise that does 
not appear on the posted release listing in the customshouse. 


Response: 

These commenters are correct in stating that information received by 
acarrier from an ABI filer is not an official notice of release, and that car- 
riers may be liable if they accept a “release” from an ABI filer. If a carrier 
is misinformed by an ABI filer that Customs has released merchandise 
and duties are unpaid on merchandise the carrier releases, the carrier 
would be liable for the duties under 19 U.S.C. 1448, even if the merchan- 
dise was released in good faith. 


Comment: 
A commenter suggested that Customs prohibit the release of cargo on 

an ABI generated Customs Form 3461 unless the ABI generated form is 

accompanied by a copy of the broker’s print-out of the on-line Customs 

release data. 

Response: 

It is not possible for all ABI brokers to generate a print-out of the bro- 
ker’s release message from ACS . Software packages in use by ABI filers 
provide a variety of message formats that are likely to mean little or noth- 
ing to a carrier. 

Comment: 

A few commenters questioned Customs testing of this proposal before 
the proposal was published. They also claimed that carriers would be eco- 
nomically affected significantly by this proposal and that the implemen- 
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tation of the testing of the proposal prior to the publication of the notice 
of proposed rulemaking deprived the carriers of an opportunity to par- 
ticipate in the development of the policy. 


Response: 

Customs often tests programs before determining to proceed with the 
program. In this particular case, the test was already well underway and 
in receipt of considerable support when the decision was made to imple- 
ment the prog ram as a matter of policy. Publication of the notice was ne- 
cessitated by the favorable responses received following implementation 
of the test. The carrier and the broker national representatives were in- 
cluded In all consultations in advance of initiating the test. Customs has 
concluded that the regulation will not have a significant economic impact 
on a substantial number of small entities and no evidence has been sub- 
mitted to cause us to reevaluate this conclusion. 


Comment: 

Acommenter suggested that: (1) the posting of the release information 
in the customshouse be provided more than once a day; (2) the posted list- 
ing be sorted by carrier code or name; (3) the delivery document received 
from an ABI filer be considered an official notice of release; and (4) the 
format of release document be consistent from district to district. 


Response: 

Customs does not have the resources to post a listing more than once a 
day. While the ability to sort the posting by carrier code or name is attain- 
able, this cannot be accomplished without major systems reprogram- 
ming. Regarding the suggestion that the ABI filer be permitted to send 
an official notice of release, section 1484 of title 19, United States Code, 
provides that Customs shall release merchandise from its custody only to 
or upon the order of the carrier who brought the merchandise into the 
U.S.; a statutory change would be necessary for the broker to be allowed 
to give official notice of release. Regarding the consistency of the release 
document, the basic Customs release document is Customs Form 3461 and it is 
consistent from district to district. 


Comment: 

Some commenters were concerned that the possibility exists that car- 
riers can make mistakes when transcribing information from the daily 
posting of the release information in the customshouse. 


Response: 

While transcription errors are indeed a possibility, Customs believes 
that implementation of the unique bill of lading requirements (Treasury 
Decision 88-69), facilitates the identification of carriers by the Standard 
Character Alpha Code (SCAC), substantially lessening the chance of 
such errors. 


Comment: 
Acommenter believed that additional costs would be required of carri- 
ers in order to have the daily posting transcribed. 
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Response: 

Customs believes that due to the new unique bill of lading require- 
ments, carriers could actually save money. Because all bills of lading are 
uniquely identified, transcription errors are decreased. Further, the 
unique identifier prefixes afford the carriers the opportunity to acquire 
all releases in a central location without expending time travelling from 
location to location within the port. 


Comment: 

Acommenter questioned the legality of Customs posting a listing of re- 
leases in the customshouse as an adequate notice of release. The com- 
menter also was concerned that release information would not be timely. 


Response: 

Section 1448 of title 19, United States Code (19 U.S.C. 1448) provides 
that no merchandise shall be removed from the place of unloading until a 
permit for its delivery is issued by Customs. Customs believes that the 
posting of a listing of releases in the customshouse for carriers to see 
complies with 19 U.S.C. 1448 as long as the information posted is suffi- 
ciently specific for the carriers to identify the merchandise that they are 
permitted to release. Customs further believes that posting all releases 
for the previous business day fulfills any timeliness obligation. 


Comment: 
A commenter stated that carriers have a continuing need for paper 
documents as audit control evidence. 


Response: 

The expanded use of electronically transmitted messages lessens the 
need for Customs paper requirements. Customs believes that carriers 
can adapt their procedures to the automated environment. Expanded 
electronic transmission of entry and manifest data should occur concur- 
rently with a decreased reliance on paper documentation. Favorable ac- 
ceptance of the test procedures implied agreement of the carriers with 
this procedure. This acceptance precipitated implementing this proce- 
dure as policy. 

Comment: 

A commenter suggested that Customs posting for air cargo include the 
carrier name or code; the flight number and flight date; and the master, 
house, or subhouse air waybill number at the lowest level of detail. 


Response: 

After further evaluation, Customs has concluded that the posting for 
air cargo shall include the carrier name or code and the flight number. It 
is believed that this will provide more specific notification to air carriers. 
Accordingly, we are publishing a second proposal to indicate that this in- 
formation will be provided for the air carriers. 


Comment: 

A commenter suggested that Customs provide non-AMS carriers and/ 
or their agents with an electronic release when the filer is on ABI and the 
cargo qualifies for electronic entry filing. Alternatively, the commenter 


36 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 39, SEPTEMBER 26, 1990 


suggests that Customs, under these circumstances, continue to provide 
the non-AMS carrier with a paper release. 


Response: 

In the absence of a commitment to transmit manifest data to Customs, 
Customs cannot provide electronic release data to non-AMS partici- 
pants. The purpose of this regulation is to decrease reliance on paper 
documentation and encourage participation in AMS. Accordingly, if en- 
try data is transmitted through ABI and the cargo qualifies for electronic 
entry filing, but a carrier is non-AMS, it would be counter to the purpose 
of the regulation to provide the carrier with an electronic release. Paper 
releases will continue to be issued to non-AMS carriers, however, if entry 
data is not filed through ABI or the cargo does not qualify for electronic 
entry filing. 


CONCLUSION 
The original proposal has been modified, as noted in the above discus- 
sion. Customs is republishing the proposal with the modifications to al- 
low interested parties additional opportunity to submit comments. 


COMMENTS 

Before adopting this proposal, consideration will be given to any writ- 
ten comments (preferably in triplicate) that are timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b), on regular business days between 
the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclosure 
Law Branch, Room 2119, Customs Headquarters, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229. Commenters on the original 
proposal need not resubmit their comments. The previously submitted 
comments will be reconsidered with any new comments received in re- 
sponse to this notice. 


EXECUTIVE ORDER 12291 
The document does not meet the criteria for a “major rule” as defined 
In Section 1(b) of E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of small 
entities. Accordingly, the amendment is not subject to the regulatory 
analysis requirements of 5 U.S.C. 603 and 604. 


DraFTING INFORMATION 
The principal author of this document was Harold M. Singer, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 
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List oF SUBJECTS IN 19 CFR Part 4 
Carrier, Vessels, Release of merchandise. 


PROPOSED AMENDMENTS 


It is proposed to amend Part 4 of the Customs Regulations (19 CFR 
Part 4) as set forth below: 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4, Customs Regulations (19 
CFR Part 4) would continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3 


2. It is proposed to revise section 4.38(a), Customs Regulations, to read 
as follows: 


§ 4.38 Release of cargo. 


(a) No imported merchandise shall be released from Customs custody 
until a permit to release such merchandise has been granted. Such per- 
mit shall be issued by the district director only after the merchandise has 
been entered and, except as provided for in § 141.102(d) or Part 142 of 
this chapter, the duties thereon, if any, have been estimated and paid. 
Generally, the permit shall consist of a document authorizing delivery of 
a particular shipment or an electronic equivalent. Alternatively, the per- 
mit may consist of a report which lists those shipments which have been 
authorized for release. This alternative cargo release notice may be used 
when the manifest is not filed by the carrier through the Automated 
Manifest System, the entry has been filed through the Automated Bro- 
ker Interface, and cargo qualifies for Electronic Entry Filing. The report 
shall be posted in an area to which the public has access. 

(1) Where the cargo arrives by vessel, the report shall consist of the fol- 
lowing data elements: 

(i) Vessel Name or Code, if transmitted by the entry filer; 
(ii) Carrier code; 

(iii) Voyage Number, if transmitted by the entry filer; 
(iv) Bill of Lading Number; 

(v) Quantity Released; and 

(vi) Entry Number (including filer code). 

(2) Where the cargo arrives by air, the report shall consist of the follow- 

ing data elements: 
(i) Air Waybill Number; 
(ii) Quantity Released; 
(iii) Entry Number (including filer code); 
(iv) Carrier code; and 
(v) Flight number, if transmitted by the entry filer. 

(3) In the case of merchandise traveling via in-bond movement, the re- 
port will contain the following data elements: 

(i) Immediate Transportation Bond Number; 
(ii) Carrier code; 
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(iii) Quantity Released; and 

(iv) Entry Number (including filer code). 
When merchandise is released without proper permit before entry has 
been made, the district director shall issue a written demand for 
redelivery. The carrier or facility operator shall redeliver the merchan- 
dise to Customs within 30 days after the demand is made. The district 
director may authorize unentered merchandise brought In by one carrier 
for the account of another carrier to be transferred within the port to the 
latter carrier’s facility . Upon receipt of the merchandise the latter carri- 
er assumes liability for the merchandise to the same extent as though the 
merchandise had arrived on its own vessel. 


* * * * * * * 


Caro HALLETT, 
Commissioner of Customs. 


Approved: August 22, 1990. 


JOHN P. Simpson 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register September 13, 1990 (55 FR 37716) ] 
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TRENT TuBE Drv. CruciBLE MATERIALS Corp. ARMCO-SPECIALTY STEEL Drv.; 
Damascus TUBULAR Propucts; ALLEGHENY LuDLUM Corp.; CARPENTER 
TECHNOLOGY CorP.; AND UNITED STEELWORKERS OF AMERICA, AFL-CIO, 
CLC, PLAINTiIFFs v. UNITED STATES, DEFENDANT, AND AVESTA SANDVIK TUBE 
AB anp Avesta STAINLESS, INC., DEFENDANT-INTERVENORS 

Consolidated Court No. 87-12-01189 

[Preliminary injunction denied; Application for summary dismissal denied.] 

(Dated August 28, 1990) 

Collier. Shannon & Scott (David A. Hartauist, Kathleen Weaver Cannon and Nicholas D. 
Giordano) for plaintiffs. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, Office of 
the General Counsel, United States International Trade Commission (George Thompson 
and William T. Kane); Stuart M. Gerson, Assistant Attorney General, David A. Cohen, Di- 
rector, Commercial Litigation Branch, Civil Division, United States Department of Justice 
(M. Martha Ries and A. David Lafer); David Richardson, Attorney-Advisor, Office of the 
Chief Counsel f or International Tfade, United States Department of Commerce, for defen- 
dant. 


Freeman, Wasserman & Schneider (Jack Gumpert Wasserman, Bernard J. Babb and 
Patrick C. Reed) for defendant-intervenors. 


OPINION 
CarMaNn, Judge: This Court issued an order on August 22, 1990 denying 
plaintiffs’ motions for dismissal and for a preliminary injunction. This 
opinion follows the issuance of that order and enunciates findings of fact 
and conclusions of law underlying the issuance of that order. 


BACKGROUND 

On August 15, 1990, plaintiffs, Trent Tube, et al., filed pursuant to 
Rule 7(e) an order to show cause why the remand decision in the instant 
case should not be immediately affirmed and the action summarily dis- 
missed. In the remand decision, dated on August 6, 1990, the Interna- 
tional Trade Commission (ITC) reversed its original determination and 
found that an industry in the United States was materially injured by 
reasons of imports of the subject merchandise that had been found by the 
Department of Commerce to have been sold in the United States at less 
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than fair value. Simultaneously, plaintiffs filed pursuant to Rules 7(f) 
and 65(a) an application for a preliminary injunction, seeking (1) to en- 
join liquidation of any and all entries of welded stainless steel pipe and 
tube from Sweden within the scope of the subject investigation of the in- 
stant case and (2) to require assessment of a cash deposit or the posting of 
a bond equivalent to the estimated dumping margin. Defendant United 
States and defendant-intervenors opposed the motions. 


DIscussION 

A preliminary injunction is an extraordinary remedy which may issue 
only upon a clear showing by the moving party that they are entitled to 
such relief. American Air Parcel Forwarding Co. v. United States, 1 CIT 
293, 298, 515 F. Supp. 47, 52 (1981). Plaintiffs must establish the follow- 
ing four factors in order to obtain a preliminary injunction: (1) the threat 
of immediate irreparable harm; (2) the likelihood of success on the mer- 
its; (3) the public interest would be better served by the requested relief; 
and (4) the balance of hardship on all the parties favors plaintiffs. Zenith 
Radio Corp. v. United States, 1 Fed. Cir. (T) 74, 76, 710 F. 2d 806, 809 
(1983). If any one of the requisite factors has not been established by 
plaintiffs, the motion for a preliminary injunction must be denied. S. J. 
Stile Assocs. Ltd. v. Snyder, 68 CCPA 27, 30, C.A.D. 1261, 646 F.2d 522, 
525 (1981). 

The Court has applied the facts of the instant case to each factor and 
found that plaintiffs have not met the standard necessary to be granted a 
preliminary injunction. 


(1) The Threat of Immediate Irreparable Harm: 


Plaintiffs contended that they would suffer irreparable harm if the en- 
tries in question continued to be liquidated. As this court has consis- 
tently held, liquidation of entries alone does not constitute irreparable 
harm in a challenge brought by a domestic producer to a negative injury 
or a less-than-fair value determination. Budd Co. Wheel and Brake Div. 
v. United States,12 CIT __, 700 F. Supp. 35, 37 (1988) (citing Timken 
Co. v. United States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559-60 (1987)). 
See also Bomont Indus. v. United States, 10 CIT 431, 435, 638 F. Supp. 
1334, 1338 (1986) and American Spring Wire Corp. v. United States, 7 
CIT 2, 578 F. Supp. 1405 (1984). Plaintiffs must show additional evi- 
dence of immediate irreparable harm in order to prevail on their motion. 
The affidavit by the president of Trent Tube stated that he was “con- 
cerned that defendant-intervenors * * * will significantly increase ex- 
ports of welded stainless steel pipe and tube to the United States.” 
Affidavit of William K. Grant at 2. Plaintiffs’ president also expressed his 
“firm belief that Avesta, like the other producers worldwide, has signifi- 
cant unutilized capacity” and noted that “[t]here is no doubt in my mind 
that if this litigation is extended and liquidation is not suspended Avesta 
will quickly increase its exports to the United States because of the likeli- 
hood of an impending antidumping duty order * * *.” Id. 
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The Court found plaintiffs’ evidence did not reach the level of proving 
immediate irreparable harm and therefore denied plaintiffs’ motion for 
summary judgment. The affidavit provided was speculative in nature 
and vague as to what actual harm would result in the event the injunc- 
tion did not issue. The conclusion that harm would result was not ex- 
plained. See Tropicana Products Inc. v. United States, 3 CIT 171, 176 as 
amended by 3 CIT 240 (1982). 


(2) Likelihood of Success on the Merits: 


Plaintiffs contended that they had a significant likelihood of success 
since the remand determination resulted in their favor. At this juncture, 
the Court has not affirmed the remand result and believes plaintiffs’ as- 
sumption of the Court’s affirmation to be premature. 


(3) The Public Interest Would Be Better Served by the Requested Relief: 


Plaintiffs claimed that the public has a strong interest in seeing that 
the trade laws are enforced and that since the remand determination in- 
dicated a finding of injury, suspension of liquidation and imposition of 
antidumping duties were in order. Defendant argued that the public in- 
terest is best served by ensuring that the trade laws are complied with, 
interpreted and applied uniformly and fairly. Ceramica Regiomontana. 
S.A. v. United States, 7 CIT 390, 397, 590 F. Supp. 1260, 1265 (1984). De- 
fendant pointed out that the Court is not authorized to grant the ulti- 
mate relief requested (in the instant case suspension of liquidation and 
collection of estimated duties ) until a final court decision ig rendered. 
Timken Co. v. United States, 893 F.2d 337, 340 (Fed. Cir. 1990). 

The Court determined that the public interest would best be served by 
compliance with the international trade laws and denial of plaintiffs’ mo- 
tion for preliminary injunction. 


(4) The Balance of Hardships on All the Parties Favors the Plaintiffs: 


Plaintiffs contended that if liquidation was not suspended, a surge in 
Swedish imports, which would never be subject to antidumping duties, 
would result. Plaintiffs claimed that a posting of bond or cash deposit by 
defendant-intervenors, which would be reimbursed if defendant-inter- 
venors prevailed, would not be a hardship. Plaintiffs saw negligible hard- 
ship where the government was concerned. 

Defendant-intervenors claimed that suspension of liquidation would 
be burdensome to them by “caus[ing] uncertainty to the importers and 
independent businesses as to the ultimate price of the goods.” Timken 
Co., 11 CIT at 509 , 666 F. Supp. at 1561. They also reiterated their con- 
tention that plaintiffs had proven no immediate irreparable injury. De- 
fendant contended that collection of estimated duties on defendant- 
intervenors imports would result in economic harm by requiring the de- 
fendant-intervenors to pay estimated duties prior to a “conclusive” deci- 
sion on the merits on the remand determination. 

The Court found that the balance of hardship did not favor plaintiffs 
based upon the proof offered. 
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CONCLUSION 

Plaintiffs’ application for a preliminary injunction was denied since 
they failed to establish by requisite proof the necessary grounds for the 
issuance of a preliminary injunction. 

Plaintiffs’ application for summary dismissal was denied as prema- 
ture. 

The Court directed defendant-intervenors to supply the Court with 
any briefs they wished to submit by August 29, 1990 bringing to the 
Court’s attention any failure on the part of the ITC to comply with the 
remand instruction s of the Court pursuant to the Court’s opinion of 
June 20, 1990, as amended July 6, 1990. The Court made provision for 
answering and reply briefs. 





(Slip Op. 90-84) 
W.R. Fitsin & Co. INc. PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-12-01588 
(Classification affirmed; case dismissed.] 


(Decided August 31, 1990) 
Barnes, Richardson & Colburn (James S. O’Kelly and Sandra Liss Friedman) for plain- 
tiff. 


Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial rcial Litigation Branch, Civil Division, United 
States Department of Justice (Nancy M. Frieden) for defendant. 


OPINION AND JUDGMENT 

CaRMAN, Judge: Plaintiff contests the denial of a protest filed under 19 
U.S.C. § 1514(a). This Court has jurisdiction under 28 U.S.C. § 1581(a). 
The Court holds that the merchandise in question is properly classified 
under 183.05, Tariff Schedules of the United States (TSUS) “Edible 
preparations not specially provided for (including prepared meals indi- 
vidually packaged).” 

BACKGROUND 

Plaintiff, W. R. Filbin & Co., Inc. is a customhouse broker that was the 
importer of record of the merchandise in question. Kisko Products 
(Kisko) was the manufacturer and exporter of the merchandise and ap- 
peared as the designated agent of the plaintiff. Plaintiff will be used in- 
terchangeably to refer to either Kisko or W. R. Filbin & Co. 

The merchandise consists of three products: Kisko Super Pops, Kisko 
Giant Freezies and Kisko Freezies 36 pack. These items are packaged in 
rectangular plastic film, and contain a liquid composed mainly of water, 
corn syrup and other sweeteners. The merchandise can be frozen and 
eaten by horizontally cutting off the top of the plastic film and squeezing 
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the contents up from the bottom of the packet. The merchandise varies in 
size and weight as f ollows: the Super Pops measure approximately 101/2 
inches by 13/4 inches and contain 1.4 fluid ounces of liquid; the Giant 
Freezies measure 17 inches by 2 inches and contain 7 fluid ounces of liq- 
uid; the Freezies 36 pack consists of 36 individual packets measuring ap- 
proximately 6 inches by 11/4 inches containing a total of 24 fluid ounces. 
The 36 individual items are packaged together in a plastic pouch measur- 
ing approximately 10 inches by 9 inches. Each package bears the item’s 
name, weight, a list of ingredients in French and English and a picture of 
a dragon licking its lips and holding what appears to be the product in its 
frozen state. The 36 pack bears the words “A TASTE TREAT” and 
FREEZE THEM AND EAT THEM.” 

Plaintiff also manufactures a product called Kisko Drinks which con- 
sists of a flexible plastic film with two connecting compartments. The 
smaller compartment contains a straw and some of the liquid. Instruc- 
tions are printed on this compartment in French and English to “TEAR 
TOP AND PUSH UP STRAW TO DRINK.” The consumer is also di- 
rected to “FREEZE IT!/SLUSH IT! or “SLUSH IT! The larger compart- 
ment holds the majority of liquid which is identical to the liquid in the 
merchandise at issue except for sodium citrate which was included in the 
Kisko Drinks from 1982-85, but was not an ingredient of the imported 
product. The package bears the item’s name in French and English, 
weight, a list of ingredients in French and English, the words “A TASTE 
TREAT” and a picture of the above-mentioned dragon holding what ap- 
pears to be arectangular-shaped replica of the product and drinking from 
a straw protruding from the right-hand corner of the item. Kisko Drinks 
have been classified as a beverage under TSUS item 166.40 and are not at 
issue in the instant case. 

Plaintiff filed timely protests pursuant to 19 U.S.C. § 1514(a) contest- 
ing the classification of the merchandise under 183.05 TSUS “Edible 
preparations not specially provided for (including prepared meals indi- 
vidually packaged) * * * Other” at a rate of 10% ad val. These protests 
were denied pursuant to 19 U.S.C. § 1515 and plaintiff then filed a timely 
summons and complaint leading to the instant action. All liquidated du- 
ties have been paid. 

Plaintiff contends that the proper classification should be under 
166.40 TSUS, “Beverages, not specially provided for” at a rate of one cent 
per gallon. 


CONTENTIONS OF THE PARTIES 


Plaintiff contends that (1) the imported merchandise is fit for use as a 
beverage; (2) even if the imported merchandise were found to be chiefly 
used as an edible preparation, if the merchandise is also fit to be used asa 
beverage, it should be classified under item 166.40; and (3) defendant has 
failed to establish that the imported merchandise is not fit for use as a 
beverage. 

Defendant contends (1) the merchandise consists of freezer bars which 
are designed, marketed and chiefly used as frozen edible treats, and is, 
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therefore, correctly classified as an edible preparation and (2) plaintiff 
has not proven that the merchandise is classifiable as a beverage. 


CLASSIFICATIONS 


Present Classification: 
183.05 Edible preparations not specially provided for (including pre- 
pared meals individually packaged): * * * Other * * * 10% ad val. 
Plaintiff's Requested Classification: 
166.40 Beverages, not specially provided for * * * 1 cent per gal. 
Pertinent Headnotes: 

Schedule 1, Part 12, Subpart B Headnote 1: 

The provisions of this subpart cover only products fit for use as bever- 
ages, and do not apply to any product containing 0.5 percent or more of 
ethyl alcohol by volume or to any product described in subpart A of this 


part. 

Schedule 1, Part 15, Subpart B Headnote 3: 

The term “edible preparations” in items 182.90, 182.92, 182.96, 
183.00, 183.01, and 183.05 [the classification in the instant case] em- 
braces only substances prepared and chiefly used as a human food or as 
an ingredient in such food, but such term does not include any substance 
provided for in schedule 4 (except part 2E thereof) or schedule 5 (except 
part 1K thereof). 


DISCUSSION 


Fit for Use as Beverges: 

Plaintiff contends that the scope of item 166.40 is limited by Headnote 
1 of Part 12, Subpart B to products which are suitable for use as bever- 
ages in their imported condition and excludes products which are merely 
fit for beverage purposes, that is, products needing further preparation 
such as mixing with other ingredients or further processing. Plaintiff 
merges the term “fit for use” which is included in the headnote with the 
term “suitable for use” which is not mentioned in the headnote. Defen- 
dant also merges these terms to the extent that it claims that plaintiff 
must show that the merchandise in question is “suitable” for use as a 
beverage by proving that the merchandise is used “to an extent sufficient 
to justify a holding that it is fit for such use.” Wah Shang Co. v. United 
States, 44 CCPA 155, 159, C.A.D. 654 (1957). 

In Wah Shang, the Court of Customs and Patent Appeals discussed 
whether merchandise was fit for beverage use. Jd. A product which had 
been classified as a medicinal preparation containing more than 20 per- 
cent but not more than 50 percent of alcohol had & revenue tax imposed 
by the Internal Revenue Service pursuant to a provision covering dis- 
tilled spirits. Id. at 156-57. Plaintiff Wah Shang contended that the tax 
was improperly imposed. The Court of Customs and Patent Appeals 
stated in Wah Shang that: 


the term “fit for beverage use” is not satisfied by a mere possibility of 
such use, and requires a substantial actual use as a beverage. But the 
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term does not in our opinion require that the chief use of the mer- 
chandise shall be as a beverage. It is entirely possible that a liquid 
chiefly used as a medicinal preparation may also be used as a bever- 

e to an extent sufficient to justify a holding that it is fit for such use. 
The actions of the collector in classifying the instant merchandise as 
a medicinal compound, and taxing it as fit for beverage purposes, 
therefore, were not necessarily inconsistent. 


Td. at 159. 

“Suitable for use” as applied in the Customs law means “actually, prac- 
tically, and commercially fit” for such use. Kahlen v. United States, 2 Ct. 
Cust. App. 206, 208, T.D. 31,947 (1911). For the most part, the term is 
not used in relation to food or drink items. See Id. 2 Ct. Cust. App. 206 
(onionskin paper); Keer. Maurer Co. v. United States, 46 CCPA 110, 
C.A.D. 710 (1959) (synthetic gem stones); American Express Co. v. 
United States, 69 Cust. Ct. 209, C.D. 4395, 350 F. Supp. 1402 (1972) (trac- 
tors); but see Dalton Cooper. Inc. v. United States, 41 Cust. Ct. 271, 276, 
C.D. 2051 (1958) (lime juice). 

While plaintiff in the instant case argues that its product is fit for use as 
a beverage, it also argues that even if the product’s chief use is as an ed- 
ible preparation, the merchandise could still be classified as a beverage. 
The Court of Customs and Patent Appeals in Wah Shang discussed the 
fact that a product “chiefly used as a medicinal preparation” may be fit 
for use as a beverage. The court, however, did not hold that a product 
whose chief use is a medical preparation should be classified as a bever- 
age simply because it is also fit for use as a beverage. The court noted in 
the second paragraph of its opinion that “classification and rate of duty 
are not questioned here by either party, and the sole issue to be deter- 
mined is whether the internal revenue tax above referred to was properly 
imposed.” 44 CCPA at 156. Likewise in the instant case, the mere fact 
that a product may be fit for use as a beverage does not necessarily re- 
quire that the merchandise be classified as a beverage. 

Defendant argues that fit for use as a beverage requires “substantial 
actual use as a beverage” as stated in Wah Shang. Id. at 159. Defendant 
notes that its expert witness, the national sales manager of a domestic 
counterpart of Kisko, testified as to the insubstantial and incidental use 
of the merchandise as a beverage. Trial Transcript (Tr.) at 150. This wit- 
ness stated that the merchandise in question was not designed to be con- 
sumed as a drink, unlike the Kisko Drinks which includes a straw. Id. 

Plaintiff's witness, the president of Kisko, affirmed at trial that he 
stated at deposition that the product sells better when it’s frozen. Tr. at 
73. In addition, another of plaintiff's witnesses who sold Kisko products 
to wholesalers and other businesses which in turn sold the Kisko prod- 
ucts to retailers other than supermarkets testified that his daughter and 
his workers drank the merchandise in question. Tr. at 114. However, this 
witness stated at trial and deposition that he had little personal knowl- 
edge of how the product was consumed since he spent up to twelve hours 
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a day at his office and had no contact with retailers. Tr. at 122; Defen- 
dant’s Exhibit GG (Transcript of deposition) at 88. 

The Court holds that plaintiff has not established that the use of its 
merchandise as a beverage is “a substantial actual use” as required by 
the term “fit for use as beverages” in Headnote 1 of Part 12, Subpart B. 
Wah Shang, 44 CCPA at 159. The Court finds that the substantial use of 
the merchandise is as a frozen ice pop. Use of the product as a beverage is 
incidental and does not rise to the level of use necessary to satisfy the sub- 
stantial actual use requirement called for by the term “fit for use as bev- 
erages.” Plaintiff markets a separate product, Kisko Drinks, with a 
straw and instructions to “PUSH UP STRAW TO DRINK.” Plaintiff's 
Super Pops, Giant Freezie s and 36 pack bear no instructions to drink the 
products. The product names of the merchandise in question evoke the 
term Freezies which connotes a frozen item to be eaten. Plaintiff argues 
that its Giant Freezies cannot be eaten before melting and that therefor 
the product must be drunk. If this is indeed the case, the Court once again 
notes that the fact that an item can be drunk does not necessarily require 
classification of that product as a beverage. 

Relative Specificity: 

General Interpretative Rule 10(C) provides in part that “an imported 
article which is described in two or more provisions of the [tariff] sched- 
ules is classifiable in the provision which most specifically describes it 
***” Plaintiff argues that Customs classified the merchandise as an ed- 
ible preparation based on the assumption that it is chiefly used as a fro- 
zen confection. Plaintiff claims that the imported merchandise is 
marketed to be consumed in liquid form as well as in a frozen or partially 
frozen form and that therefore, it is described by both provisions in ques- 
tion. 

The Court has found as a matter of fact that the merchandise in ques- 
tion is not classifiable as a beverage. Plaintiff has not established that its 
merchandise has “a substantial actual use” as a beverage as required by 
the term “fit for use as beverages.” In short, the Court has found as a mat- 
ter of fact that the merchandise is a food and not a beverage. Since the 
merchandise is not described in two provisions of the tariff schedule, the 
rule of specificity does not apply in the instant case. 


Did Defendant Fail to Establish Merchandise Not Fit for Use as 
Beverages?: 

Plaintiff further contends that the government failed to establish that 
the merchandise is not fit for use as a beverage. Defendant has no burden 
to disprove that the merchandise is fit for use as a beverage. Plaintiff 
must overcome the statutory presumption of the correctness of Customs’ 
classification of the merchandise under 28 U.S.C. § 2639(a)(1) (1988). 
See also Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878, reh’g denied 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). The Court 
holds that this statutory presumption has not been overcome by plaintiff 
since it has failed to establish that its merchandise has “a substantial ac- 
tual use” as a beverage as required by the term “fit for use as beverages” 
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in Headnote 1 of Schedule 1, Part 12, Subpart B. Wah Shang, 44 CCPA at 
159. 


CONCLUSION 
The Court holds that the merchandise in question is properly classified 
under 183.05, TSUS, “Edible preparations not specially provided for (in- 
cluding prepared meals individually packaged).” The action of plaintiff 
is dismissed and the classification of Customs is affirmed. 


TT 
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MEMORANDUM OPINION 

CaRMAN, Judge: Plaintiff moves for partial summary judgment on the 
agency record on Counts two and eleven of its complaint, pursuant to 
Rule 56.1 of the rules of this Court contesting the amended final an- 
tidumping duty determination of the International Trade Administra- 
tion, U.S. Department of Commerce (Commerce) in Amended Final 
Determination of Sales at Less Than Fair Value and Amended An- 
tidumping Duty Order: Tubeless Steel Disc Wheels from Brazil, 53 Fed. 
Reg. 34,566 (Sept. 7, 1988). Defendant opposing the motion seeks to sus- 
tain the determination as supported by substantial evidence on the ad- 
ministrative record and as otherwise in accordance with law. 
Defendant-intervenor joins defendant. 


BACKGROUND 

In Borlem. S.A. Empreedimentos Industrials and FNV Veiculos E 
Equipamentos S.A. v. United States, 12 CIT , Slip Op. 88-77 (June 
15, 1988), the progenitor of the instant case, where plaintiff was the de- 
fendant-intervenor, the parties stipulated to the following facts which 
are here reprinted in part for convenience: 

1. On May 23, 1986, the Department of Commerce (Commerce) re- 
ceived a petition filed on behalf of the Budd Company, Wheel and Brake 
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Division, alleging that imports of tubeless steel disc wheels from Brazil 
were being, or were likely to be, sold in the United States at less than fair 
value and that such imports materially injured, or threatened material 
injury to, a United States industry. 

2. On June 12, 1986, Commerce initiated an antidumping investiga- 
tion to determine whether tubeless steel disc wheels from Brazil were be- 
ing, or were likely to be, sold in the United States at less than fair value. 
51 Fed. Reg. 21,952 (June 17, 1986). 

3. On December 19, 1986, Commerce issued a preliminary affirmative 
determination that imports of tubeless steel disc wheels from Brazil were 
being, or were likely to be, sold at less than fair value. 51 Fed. Reg. 46,904 
(Dec . 29, 1986). 

4. In its preliminary determination, Commerce considered the date of 
shipment to the United States as the date of sale, comparing foreign mar- 
ket value on the date of shipment with U.S. price on the date of shipment. 
Commerce thus converted foreign market value into U.S. dollars at the 
exchange rate in effect on the date of shipment. See 19 C.F.R. § 353.56(a) 
(1986). 

5. Following its verification of the data provided by respondents, and 
its consideration of the arguments advanced by the parties at a public 
hearing and in their written submissions, Commerce published its final 
affirmative determination of sales at less than fair value. 52 Fed. Reg. 
8,947 (Mar. 20, 1987). 

6. In its final determination, Commerce calculated the U.S. price of the 
subject merchandise based on the purchase price of the merchandise 
sold, or offered for sale, to the United States. 52 Fed. Reg. at 8,948; See 19 
U.S.C . § 1677a(b) (1982 & Supp. V 1987). 

7. In its final determination, Commerce calculated foreign market 
value, in part, based on constructed value in the month of shipment to 
the United States. 19 U.S.C. § 1677b(e)(1)(A) (1982 & Supp. V 1987). 
Constructed value was calculated based upon the replacement cost of 
merchandise sold to the United States in the month of shipment to the 
United States. Id. 

8. For purposes of its fair value comparison, Commerce compared for- 
eign market value on the date of shipment with US. price on the date of 
sale. In all instances the date of sale preceded the date of shipment. For- 
eign market values expressed in cruzeiros or cruzados were converted 
into U.S. dollars using the exchange rate in effect on the date of sale to 
the United States. See 19 C.F.R. § 353.56(a). To explain its currency con- 
version in the preliminary determination, Commerce stated: 


At the time of our preliminary determination, a pattern of long time 
neers between reported dates of sale and shipment indicated the 
ikelihood that date of shipment reflected the actual date of sale. 
However, verification has established that all elements necessary to 
constitute a sale were present at the sale dates reported. 


52 Fed. Reg. at 8,950. 
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Plaintiffs Borlem and FNV in that case moved alternatively for judg- 
ment on the pleadings, pursuant to Rule 12(c) or for judgment on the ad- 
ministrative record pursuant to Rule 56.1 of the Rules of this Court. 
Defendant United States requested the Court to grant plaintiffs’ motion 
for judgment on the pleadings and to remand the action for reconsidera- 
tion with respect to the complaint. Defendant also requested a remand to 
correct certain admitted errors. Defendant-intervenor opposed the re- 
mand. 

The Court granted plaintiffs’ motion in that case for judgment on the 
pleadings and, in the alternative, judgment upon the agency record to the 
extent that the action was remanded to Commerce as to two counts of the 
complaint to recalculate the antidumping duty margin and to correct 
clerical, calculation and transcription errors. The other counts of the 
complaint were dismissed without prejudice to renew. Commerce was di- 
rected to publish a new determination within 60 days. 

The amended determination published by Commerce on September 7, 
1988 is the subject of this action. 


DETERMINATION BY COMMERCE 


The amended determination of Commerce discussing circumstances of 
sale adjustments states in part as follows: 


({I]n order to capture the effects of Brazil’s hyperinflation, we con- 
structed foreign market value for six different one-month periods by 
using replacement costs for the month of shipment. We then con- 
verted the foreign market value into United States currency using 
the exchange rate in effect for the date of sale in accordance with * * 
our regulations. 

While the above actions are consistent with the Act and our regula- 
tions they have, in combination, led to an anomalous result that dis- 
torts economic reality and violates the basic purpose of the Act. To 
remedy this situation, the Department has made a circumstance of 
sale adjustment to reflect fully the effect of the devaluation of the 
Brazilian currency during the period of investigation. 

* * * The pertinent facts * * * are [set forth] here to enable all par- 
ties to understand fully the reasons for the * * * determination to 
make a circumstance of sale adjustment. 

* * * [W]e * * * used constructed value as the basis for calculating 
foreign market value for FNV and for some sales of Borlem. There 
were either no sales of such or similar merchandise in the home mar- 
ket or to third countries, or there were insufficient sales above the 
cost of production for certain months. Our usual methodology dic- 
tates that we calculate a single constructed value for the period of in- 
vestigation, but when a country’s economy is hyperinflationary, as is 
Brazil’s, we calculate foreign market value on a monthly basis. * * * 
Foreign market value constructed for six different one-month peri- 
ods * * * allows us to account for, in part, the dramatic changes that 
occur to price and cost variables because of inflation over the six- 
month period of investigation. 

We * * * calculate constructed value under our usual methodology 
by using a company’s historic costs. * * * [W)hen a country’s econ- 
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omy experiences hyperinflation, we use replacement costs. * * * 
This practice allows the Department to view costs and prices contem- 
poraneously in order to avoid distortions caused b Secmsiatiatien. 
and achieve a fairer comparison. Foreign market Mahle * * * was cal- 
culated, in part, by using replacement value for raw materials based 
on actual poate in a month, or, if actual purchases were not 
made, on the price list provided by respondents. * * * 

Once * * * individual constructed values [were calculated] based 
on replacement costs for each of the six months of the period of inves- 
tigation, the next step was to compare these foreign market values to 
individual U.S. sales. * * * Commerce verified that there were lon 
time periods between the reported dates of sale and the repo 
dates of shipment [of the g ].* * * [T]his lag time between date of 
sale and date of shipment in conjunction with Brazil’s hyperinflation 
gave rise to the problem which [Commerce caught] through a cir- 
cumstance of sale adjustment, * * * to remedy. 

*** (T]he Act directs that foreign market value shall be con- 
structed as of the date of exportation. 19 U.S.C. § 1677b(e)(1)(A). 
* ** (I]n this investigation, we applied the exchange rate that ex- 
isted on an earlier date of sale to convert constructed value, calcu- 
lated in the month of shipment, to dollars. 

When the date of sale and the date of shipment occur in the same 
month, use of the date of sale exchange rate to convert foreign mar- 
ket value to dollars makes sense notwithstanding Brazil’s hyper- 
inflation. In this instance, foreign market value and the U.S. price 
are being compared at the same point in time. When date of sale oc- 
curs in a month preceding the date of oe, * * * application of 
the earlier date of sale exchange rate results in a non-contemporane- 
ous comparison. In effect, the comparison suffers because all the 
nominal increases in cost between date of sale and date of shipment 
due to hyperinflation are accounted for by the method in which we 
constructed foreign market value, while the decreased value of the 
currency in which those costs are expressed is not. The circumstance 
of sale adjustment [used by Commerce] eliminates the artificial dis- 
tortion of value caused by the rapid depreciation of Brazil’s currency 
and * * * more accurately provides a measure of whether dumping is 
occurring. We consider this adjustment as being applicable only in 
cases where the foreign market value is based upon monthly con- 
structed values because of hyperinflation during the period of inves- 
tigation and the date the sale occurs in a calendar month preceding 
the date of exportation. 


53 Fed. Reg. at 34,566. Commerce added that the use of the circum- 
stance of sale adjustment, narrowly tailored to the facts of this determi- 
nation, achieved a correct and fair result. Id. at 34,567. 


CONTENTIONS OF THE PARTIES 


Plaintiff contends that the reduction by Commerce of the foreign mar- 


ket value of the merchandise, calculated based on the cost of production, 
by the amount of devaluation of the cruzeiro vis-a-vis the dollar, which 
occurred between the date of sale and the date of shipment of the mer- 


chandise, and the reliance by Commerce on the statutory mechanism ofa 
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circumstance of sale adjustment pursuant to 19 U.S.C. § 1677b(a)(4) to 
adjust for devaluation, altered the normal rule on currency conversion 
set forth in 19 C.F.R. § 353.56(a) and is therefore not in accordance with 
law. Plaintiff contends that Commerce adjusted the date of sale exchange 
rate, resulting in a distorted final determination because it nullified the 
effects of inflation in Brazil. Brief in Support of Plaintiff's Motion for 
Partial Summary Judgment at 1-2 (Plaintiff’s Brief). 

Further contends the plaintiff, Commerce cannot, without violating 
procedural due process, use a circumstance of sale adjustment to alter 
the effect of its currency regulation without engaging in final rule mak- 
ing under the Administrative Procedure Act (APA). Id. at 2. Plaintiff also 
contends that even if it was permissible for Commerce to use a circum- 
stance of sale adjustment that under case precedent and Commerce’s 
regulations the adjustment was not “directly related” to the sales under 
consideration by Commerce and therefore was improper. 

Defendant contends Commerce adjusted constructed value to reflect 
the additional amount of cruzeiros required to purchase dollars because 
of the rampant inflation which occurred in Brazil between the date of 
sale and the date of shipment of the merchandise in accordance with sec- 
tion 773(a)(4)(B) of the Act (19 U.S.C. § 1677b(a)(4)(B)) and section 
353.15 of its regulations (19 C.F.R. § 353.15 (1986)). Defendant main- 
tains that Commerce properly adjusted foreign market value, which was 
constructed as of the date of shipment, to compare it at a common point 
in the chain of commerce with the United States price, which was calcu- 
lated as of the date of sale, to eliminate the artificial distortion of value 
caused by the rapid depreciation of Brazilian currency between these 
dates. Defendant’s Memorandum in Opposition to Plaintiff's Motion for 
Judgment on the Agency Record at 8 (Defendant’s Memorandum). Since 
the adjustment to constructed value properly accounted for a difference 
in circumstance of sale, the determination of Commerce was based upon 
substantial evidence and in accordance with law. Further, contends de- 
fendant, since Commerce fully explained the methodology it used in the 
amended final determination in the remand record and made the deter- 
mination complying with existing statutes and regulations, there was no 
need to promulgate new regulations in accordance with the APA. Defen- 
dant-intervenor’s contentions parallel those of Commerce. 


STANDARD OF REVIEW 


In reviewing a final determination of the ITA, this Court must hold un- 
lawful any determination unsupported by substantial evidence on the re- 
cord or otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) 
(1988). Substantial evidence has been defined as “such relevant evidence 
as a reasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938)). 
When applying the substantial evidence standard “[t]he court may not 
substitute its judgment for that of the [agency] when the choice is ‘be- 
tween two fairly conflicting views, even though the court would justifi- 
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ably have made a different choice had the matter been before it de novo 
***” American Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. 
Supp. 1273, 1276 (1984) (quoting Universal Camera, 340 U.S. at 488), 
aff'd sub nom. Armco. Inc. v. United States, 3 Fed. Cir. (T) 123, 760 F.2d 
249 (1985)). “[Algency interpretations of statutes which they are 
charged with administering shall be sustained if permissible, unless 
Congress has directly spoken to the precise question at issue.” Rhone 
Poulenc. Inc. v. United States, 899 F.2d 1185, 1190 n.9 (Fed. Cir. 1990) 
(citing Chevron U.S.A. v. Natural Res. Def. Council, 467 U.S. 837, 842-45 
(1984)). 
DISCUSSION 

The Tariff Act of 1930, as amended (the Act), gives the Secretary of 
Commerce broad latitude to implement the antidumping duty laws. See 
Smith-Corona Group v. United States, 1 Fed. Cir. (T) 130, 132, 145, 713 
F.2d 1568, 1571 , 1582 (1983), cert. denied, 465 U.S. 1022 (1984). Pursu- 
ant to the statutory scheme, antidumping duties will be imposed upon 
imported merchandise if it is determined that the foreign merchandise is 
being, or is likely to be, sold in the United States at less than its fair value. 
See 19 U.S.C. § 1673 (1982 & Supp. V 1987).1 The amount of the an- 
tidumping duty shall equal the amount by which the foreign market 
value exceeds the United States price for the merchandise. Smith-Co- 
rona Group, 1 Fed. Cir. (T) at 132, 713 F.2d at 1571; see 19 U.S.C. § 1673. 

United States price is defined as either the purchase price or the ex- 
porter’s sales price. 19 U.S.C. § 1677a. Foreign market value is computed 
by one of three methods: (1) home market sales; (2) third country sales; 
or (3) constructed value. 19 U.S.C. § 1677b. Both United States price and 
foreign market value are subject to certain adjustments that permit 
Commerce to “reconstruct the price at a specific, ‘common’ point in the 
chain of commerce, so that value can be fairly compared on an equivalent 
basis.” Smith-Corona Group, 1 Fed. Cir. (T) at 132, 713 F.2d at 1572; 19 
U.S.C. § 1677a (d)-(e) and 1677b(a)(4). 

Section 773(a)(4) of the Tariff Act of 1930 as amended, gives Commerce 
explicit statutory authority to account for adjustments in its calculation 
of foreign market value by use of a circumstance of sale adjustment. 19 
U.S.C. § 1677b(a)(4). The provision states in pertinent part as follows: 

In determining foreign market value, if it is established to the sat- 
isfaction of the administering authority that the amount of any dif- 
ference between the United States price and the foreign market 
value (or that the fact that the United States price is the same as the 
foreign market value) is wholly or partly due to— 

* 


* * * * * * 


(B) other differences in circumstances of sale 
a * * * * * 


1 Additionally, of course, in this case, in order for antidumping duties to be imposed there also had to be a determina- 
tion by the International Trade Commission that an industry in the United was materially injured, or threatened 
with material injury by reason of the imports of the dumped merchandise. See 19 U.S.C. § 1673. 
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then due allowance shall be made therefor. 


19 U.S.C. § 1677b(a)(4). The correlative regulation, 19 C.F.R. § 353.15, 
provides the following general guidelines in subpart a: 


In comparing the United States price with the sales, or other crite- 
ria applicable, on which determination of foreign market value is to 
be based, reasonable allowances will be made for bona fide differ- 
ences in the circumstances of the sales compared to the extent that it 
is established to the satisfaction of the Secretary that the amount of 
any price differential is wholly or partly due to such differences. Dif- 
ferences in circumstances of sale for which such allowances will 
made are limited, in general, to those circumstances which bear a di- 
rect relationship to the sales which are under consideration. 


Id. (emphasis added). 

This Court has upheld the use of circumstance of sale adjustments in 
cases where foreign market value was calculated on the basis of con- 
structed value. Timken Co. v. United States, 11 CIT 786, 798, 673 F. 
Supp. 495, 507-08 ( 1987); Sonco Steel Tube Div.. Ferrum. Inc. v. United 


States, 13 CIT ; , 714F. Supp. 1218, 1223 n.6 (1989); Funai Elec. 
Co.. Ltd. v. United States, 13 CIT : , 713 F. Supp. 420, 423-25 
(1989). 


In addressing Commerce’s discretion to employ circumstance of sale 
adjustments, courts have concluded that Commerce enjoys broad discre- 
tion. The Court of Appeals for the Federal Circuit has stated: 


The express language of section 1677b(a)(4) provides that allow- 
ances will be made if it is established to the satisfaction of the Secre- 
tary that the amount of difference between the United States price 
and the foreign market value of the merchandise is wholly or partly 
due to differences in circumstances of sale. The statute does not ex- 
pressly limit the exercise of the Secretary’s authority to determine 
adjustments, nor does it include precise standards or guidelines to 
govern the exercise of that authority. Additionally, the statute does 
not define the term “circumstances of sale” nor does it prescribe any 
method for determining allowances. Congress has deferred to the 
Secretary’s expertise in this matter. 


Smith-Corona Group, 1 Fed. Cir. (T) at 136-37, 713 F.2d at 1575 (empha- 
sis in original) (footnote omitted). 

Additionally, the Court has noted that Commerce is required by stat- 
ute to make a fair comparison, between United State price and foreign 
market value. Jd. at 140, 713 F.2d at 1578; accord Consumer Prod. Div., 
SCM Corp. v. Silver Reed America. Inc., 3 Fed. Cir. (T) 83, 90-91, 753 
F.2d 1933, 1039-40 (1985). In furtherance of this goal “[bJoth the United 
States price and the foreign market value are subject to cost adjustments 
in an attempt to derive values at a common point in the chain of com- 
merce, so that the values reasonably can be compared on an equivalent 
basis.” Washington Red Raspberry Comm’n v. United States, 859 F.2d 
898, 904 & n.36 (Fed. Cir. 1988) (citing Smith-Corona Group, 1 Fed. Cir. 
(T) at 1382, 713 F.2d at 1571-72) (emphasis added). 
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As a general matter, the Court of Appeals for the Federal Circuit has 
emphasized that fairness is the touchstone of Commerce’s duty in en- 
forcing the antidumping laws. In the Court’s words, Commerce has a 


duty to enforce fairly the antidumping laws by determining whether 
{less than fair value (LTFV)] sales are or are not occurring. The pur- 
pose of the antidumping law, as its name implies, is to discourage the 
practice of selling in the United States at LTFV by the imposition of 
appropriately increased duties. That purpose would be ill-served by 
application of a mechanical formula to find LTFV sales, and thus a 
violation of the antidumping laws, where none existed. A finding of 
LTFV sales based on a margin resulting solely from a factor beyond 
Sa control of the exporter would be unreal, unreasonable, and un- 
air. 


Melamine Chemicals. Inc. v. United States, 2 Fed. Cir. (T) 57, 6768, 732 
F.2d 924, 933 (1984) (emphasis in original). In this regard, this Court 
has determined that dumping margins should not be based wholly on 
misapplication of exchange rates. Luciano Pisoni Fabbrica Accessori v. 
United States, 10 CIT 424, 430, 640 F. Supp. 255, 260-61 (1986) (unrea- 
sonable for Commerce to find dumping due solely to effect of reliance on 
quarterly exchange rates); accord Pistachio Group v. United States, 11 
CIT 668, 676-77, 671 F. Supp. 31, 38 (1987). In sum, courts will not sanc- 
tion Commerce’s use of circumstance of sale adjustments if to do so 
would “bring about results whic h appear to be entirely absurd and un- 
fair.” Funai Elec. Co., Ltd.,13CITat___, 713 F. Supp. at 424; Timken 
Co., 11 CIT at 798, 673 F. Supp. at 507-08. 

Central to plaintiff's contentions is the claim that Commerce, by using 
the circumstance of sale adjustment, engaged in rulemaking that altered 
the currency conversion regulations and deprived plaintiff of procedural 
due process. 

Nineteen C.F.R. § 353.56(a)(1) requires Commerce to convert foreign 
currency into its equivalent in United States currency as of the date of 
“purchase or agreement to purchase,” that is, the date of sale.2 Examina- 
tion of the record confirms that in the amended determination Com- 
merce, after making the circumstance of sale adjustments, converted 
foreign market value as expressed in Brazilian cruzeiros to United States 
dollars at the exchange rate in effect as of the date of sale in compliance 
with the regulation. 53 Fed. Reg. at 34,568; and see Conf. Rec. Docs. 1, 2. 

Plaintiff does not dispute this, but argues that Commerce used the cir- 
cumstance of sale adjustment to create an unlawful exception to the cur- 
rency conversion regulations without engaging in the requisite notice 


Commerce's currency conversion regulation provides in part as follows: 

In determining the existence and amount of any difference between the United States price and the fair value 
or foreign market value for the purposes of this part or of the Act, any necessary conversion of a foreign currency 
into its equivalent in United States currency shall be made in accordance with the provisions of section 522 of the 
Tariff Act of 1930, as amended (31 U.S.C. 372): 


(1) As of the date of purchase or agreement to purchase, if the purchase price is an element of the comparison 
ees 


19 C.F.R. § 353.56(a). 
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and comment u nder the APA, thereby depriving plaintiff of procedural 
due process. 

Commerce denies that it engaged in rulemaking and argues that, in 
any event, formal rulemaking requirements do not apply to Commerce 
determinations when the agency makes a case-by-case determination 
and explains its decision fully on the administrative record. Commerce 
also argues that even if the effect of the circumstance of sale adjustment 
was to undermine the currency conversion regulations, it was lawful be- 
cause the adjustment furthered the statutory goal of effecting a fair com- 
parison of foreign market value and United States price on an equivalent 
basis at a common point in the chain of commerce. 

The Court concludes that Commerce was not engaged in rulemaking. 
It is apparent to this Court that commerce’s methodology was designed 
to address a conflict between the comparison of foreign market value, cal- 
culated monthly by using constructed value as of the date of shipment, 
and the United States price calculated as of the date of sale, in order to 
effect a contemporaneous comparison of the two values in this case. Com- 
merce fashioned a remedy that was reasonably calculated to diminish the 
effects of this conflict and carry out the calculation of monthly con- 
structed foreign market values that Commerce determined would yield 
the most reliable gauge of sales at less than fair value.3 Because Com- 
merce fully explained its decision on the record of this case, this Court 
finds that Commerce did not deprive plaintiff of procedural fairness un- 
der the APA or otherwise. Washington Red Raspberry Comm’n, 859 F.2d 
at 902-04 (in absence of formal rulemaking procedures, Commerce’s ex- 
planation of its decision to apply the de minimis rule was sufficient for 
court to uphold its application in case under review); Carlisle Tire.& 
Rubber Co. v. United States, 10 CIT 301, 304-06, 634 F. Supp. 419, 
422-24 (1986) (adopted by Federal Circuit in Washington Red Raspberry 
Comm’n, 859 F.2d at 903) (absent publication of rule pursuant to APA 
notice and comment procedures, Commerce must explain the basis for its 
decision); Ipsco. Inc. v United States, 12 CIT ,__, 687 F. Supp. 614, 
626-31 (1988) (same); see also, e.g., SEC v. Chenery Corp., 332 U.S. 194, 
202-03 (1947) (administrative agency has discretion to resolve un- 
foreseeable problems on case-by-case basis or through a general rule or 
regulation); accord NLRB v. Bell Aerospace Co., 416 U.S. 267, 294 (1974). 

Moreover, in light of the agency’s overriding duty to make fair com- 
parisons between foreign market value and United States price, this 
Court agrees with Commerce that to the extent the circumstance of sale 
adjustment conflicted with the currency conversion regulations, it was 
appropriate for Commerce to choose to effectuate the primary statutory 
purpose in favor of fair determinations based on contemporaneous com- 
parisons. See Smith-Corona Group , 1 Fed. Cir. (T) at 140-41, 713 F.2d at 
1578; Consumer Prod. Div., SCM Corp., 3 Fed. Cir. (T) at 90-91, 753 F.2d 
at 1039-40. It would appear that were Commerce to do otherwise, dump- 


3 The Court notes that none of the parties has objected to Commerce's utilization of monthly comparisons over a six 
month period as its investigative methodology. 
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ing margins would result solely from the a pplication of exchange rates, a 
circumstance which was wholly beyond the control of the exporters, an 
unacceptable outcome. See Melamine Chemicals. Inc., 2 Fed. Cir. (T) at 
67-68, 732 F.2d at 933. 

Plaintiff also contends that even if Commerce was required to make 
some adjustment to account for the hyperinflation in Brazil’s economy, it 
was unlawful for Commerce to use a circumstance of sale adjustment be- 
cause hyperinflation is a general economic condition, not a selling ex- 
pense “directly related” to the sales in this case within the meaning of the 
statute, regulations and legislative history. Plaintiff primarily relies 
upon two decisions of this Court in which Commerce’s denial of circum- 
stance of sales adjustments were upheld: Negev Phosphates. Ltd. v. 
United States,12CIT__, 699 F. Supp. 938 (1988) and LMI-La Metalli 
Indusiriale S.p.A. v. United States,13CIT___, 712 F. Supp. 959 (1989), 
aff'd in part. rev’d in part, No. 89-1532 (Fed. Cir. Aug. 17, 1990). 

In response, Commerce concedes that it has “normally limited [cir- 
cumstance of sale] adjustments to those instances in which the differ- 
ences in selling practices between the United States and home markets 
are directly related to the sales under consideration.” Defendant’s 
Memorandum at 15. But Commerce also argues that it is not limited by 
the examples of circumstances of sales enumerated in 19 C.F.R. 
353.15(b), and argues, relying upon Southwest Florida Winter Vegetable 
Growers Ass’n v . United States, 7 CIT 99, 584 F. Supp. 10 (1984), that it 
may “adjust foreign market value for factors, characteristic of the mar- 
ket, which bear a reasonably direct effect upon the sales under considera- 
tion.” Defendant’s Memorandum at 15. Commerce further contends 
that under the unique and limited factual circumstances of this case, the 
circumstance of sale adjustment was directly related to the actual sales 
under consideration, that is, the sales used to construct monthly values 
over asix month period on the basis of replacement costs. Commerce con- 
tends that there is substantial evidence on the record to support its de- 
termination and asserts that Negev and LMI actually support 
Commerce’s decision to use a circumstance of sale adjustment in this 
case. 

In its amended final determination Commerce addressed and rejected 
plaintiff's argument with the following reasoning: 


Section 773(a)(4)(8) [19 U.S.C. § 1677b(a)(4)(B)] permits an adjust- 
ment to foreign market value for “other circumstances of sale” with- 
out limiting the adjustment to directly related selling expenses. 
Similarly, [19 C.F.R.] § 353.15(a) of our regulations permit [sic] an 
adjustment for “bona fide differences in the circumstances of sales 


mene 

ile petitioner is correct that the Department typically uses cir- 
cumstances of sale adjustments to adjust for different selling ex- 
penses incurred in the two markets, we are not precluded from using 
this provision to achieve a result that reflects economic reality and is 
consistent with the basic purpose of the Act. In this regard, in order 
to fairly compare foreign marke 


t value and United States price on an 
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equivalent basis, “[b]oth values are subject to adjustment in an at- 
tempt to reconstruct the price at a specific ‘common’ point in the 
chain of commerce.” Smith-Corona Group v. United States, 713 F.2d 
1568, 1571-72 (Fed. Cir. 1983) cert. denied, 465 U.S. 1022 (1984). 

Lacking a circumstance of sale adjustment, Commerce’s original 
final determination failed to achieve this goal. Specifically, the cir- 
cumstances under which Commerce constructed foreign market 
value failed to adjust for, and thus reconstruct, a reference point 
whereby these values are being compared with the U.S. price at the 
same point in time * * *. See generally Southwest Florida Winter 
Vegetable Growers Ass’n v. United States, 584 F. Supp. 10 (1984) 
(Commerce took account of differences in ripeness of the merchan- 
dise and time of day of sale, a concept similar to the rapid devaluation 
resulting from a hyperinflationary economy, in order to achieve a 
fair comparison). 

Finally, * * * our regulations have long recognized that special cir- 
cumstances may require us to compensate where a strict application 
of our currency rules leads to an incorrect result. Application of a cir- 
cumstance of sale adjustment in these special situations achieves the 
correct and fair result. 


53 Fed. Reg. at 34,567. 

In Negev, this Court upheld Commerce’s denial of Negev’s request for 
a circumstance of sale adjustment for payments made to Negev under a 
program entitled Exchange Rate Risk Insurance Scheme (EIS). The EIS 
program provided rebates for differences in exchange rates vis-a-vis in- 
flation. 12 CIT at __, 699 F. Supp. at 943. The EIS rebate was deter- 
mined by the difference between the movement of the exchange rate of a 
basket of currencies and local inflation. Jd. Commerce determined that 
the EIS payments did not qualify for a circumstance of sale adjustment 
because they were not the type of expense or credit that Commerce al- 
lowed adjustments for, nor did the EIS payments satisfy the require- 
ments of 19 C.F.R. § 353.15, inter alia, that the payments be directly 
related to the sales under consideration. Jd. At oral argument in Negev, 
however, Commerce conceded that the “payments were tied to” the sales 
in issue. Jd. 12 CIT at__, 699 F. Supp. at 944. 

The Court noted that the EIS payments did not fall under any of the 
enumerated examples of circumstance of sale adjustments in 19 C.F .R. § 
353.15,4 and noted that “Commerce found the EIS program to be strictly 
a benefit conferred upon the seller, which Commerce determined to be a 
counteravailable subsidy in the companion investigation.” Jd. 12 CIT at 
___, 699 F. Supp. at 945. The Court further noted that the EIS payments 
did not account for any difference in the price of the sales Commerce com- 
pared. “The price that Negev charged its United States and home market 


49 CFR. 353.15(b) lists the following examples of circumstance of sale adjustments 


Examples of differences in circumstances of sale for which reasonable allowances generally will be made are 
those involving differences in credit terms, guarantees, warranties, technical assistance, servicing, and assump- 
tion by a seller of a purchaser’s advertising or other selling costs. Reasonable allowances also generally will be 
made for differences in commissions. Allowances generally will not be made for differences in advertising and 
other selling costs of a seller, unless such costs are attributable to a later sale of the merchandise by a purchaser. 
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purchasers for its product was not affected by the EIS payments.” Jd. The 
Court found that Commerce’ s determination to disallow a circumstance 
of sale adjustment was reasonable given that the “method of calculating 
the EIS payment [was] not related to the price of the product that Negev 
established at the time of the sale.“ Jd. 

In LMI, this Court upheld Commerce’s denial of a requested circum- 
stance of sale adjustment for certain currency hedging expenses that 
LMI used for home market sales to cover foreign exchange exposure in 
the purchase of imported raw materials. 13 CIT at___, 712 F. Supp. at 
966. The Court found that LMI was 


unable to distinguish between the raw materials it purchase[d] with 
hard currency earned from United States sales and that which it pur- 
chase[d] on a currency hedging basis. It is not possible to determine 
whether the raw materials purchased with currency hedging were 
even used to produce the merchandise under investigation, because 
there is ’no ear-marking of particular zinc or copper.’ 


Id.13CITat__, 712 F. Supp. at 967. The Court concluded that LMI had 
not met its burden of proving “to the satisfaction of Commerce that the 
currency hedging expenses were directly related to sales of the merchan- 
dise und er investigation,” and upheld Commerce’s denial of the circum- 
stance of sale adjustment. Jd. 13 CIT at__, 712 F. Supp. at 967-68. 
This determination was recently upheld by the Court of Appeals for the 
Federal Circuit. LMI-La Metalli Industriale. S.p.A. v. United States, No. 
89-1532 (Fed. Cir. Aug. 17, 1990). 

Neither Negev nor LMI control Commerce’s use of a circumstance of 
sale adjustment in this case. In Negev the circumstance of sale adjust- 
ment requested concerned a governmental program that allegedly dis- 
torted the calculation of fair market value. Here, it was Commerce’s 
choice of methodology, the monthly calculation of constructed foreign 
market value over a six month period to take into account Brazil’s hyper- 
inflation considered in juxtaposition with the other characteristics of the 
economy of Brazil, that resulted in the distorting effect on foreign mar- 
ket value. Furthermore, in Negev, unlike the case at bar, the claimed ad- 
justment did not have an effect on the price of the sales Commerce 
compared. In LMI, Commerce determined, and the Court agreed, that 
the adjustment claimed was not directly related to the sales under consid- 
eration. In both Negev and LMI, Commerce was confronted with calcula- 
tions of foreign market value based upon home market sales, not 
monthly constructed values based on replacement costs. In both Negev 
and LMI, this Court deferred to the agency’s discretion in determining 
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whether the claimed circumstance of sale adjustment was reasonably re- 
lated to sales under consideration and was otherwise within the ambit of 
its regulations.5 

Congress has stated that circumstance of sale adjustments “should be 
permitted if they are reasonably identifiable, quantifiable, and directly 
related to the sales under consideration and if there is clear and reason- 
able evidence of their existence and amount.” H.R. Rep. No. 317, 96th 
Cong., 1st Sess. 76 (1979). Congress has also given the Secretary of Com- 
merce broad discretion in determining when a circumstance of sale ad- 
justment should be given in a fair value investigation. Smith-Corona 
Group, 1 Fed. Cir. (T) at 1836-37, 713 F.2d at 1575. The Court finds that 
Commerce did not exercise its discretion in a manner that violated the 
mandates of the statutory scheme, its regulations or the legislative in- 
tent underlying the antidumping laws in utilizing a circumstance of sale 
adjustment to adjust foreign market value, based upon monthly con- 
structed values because of hyperinflation during the period of investiga- 
tion, when the date of sale occurred in a calendar month preceding the 
date of exportation. 


CONCLUSION 
In accordance with the foregoing, this Court concludes that Com- 
merce’s determination to use a circumstance of sale adjustment was rea- 
sonable, in accordance with law and based upon substantial evidence. 
Accordingly, plaintiff ’s Rule 56.1 motion for partial summary judgment 
is denied and counts two and eleven of the complaint are dismissed. 


TT 


(Slip Op. 90-86) 
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OPINION AND ORDER 


CaRMAN, Judge: Plaintiffs, former employees of General Electric Cor- 
poration (G.E.), move this Court for judgment upon the agency record 


5-This result is consistent with this Court’s holding in Southwest Florida Winter Vegetable Growers Ass'n, 7 CIT 99, 
584 F. Supp. 10 wherein this Court upheld Commerce's decision to use a circumstance of sale adjustment to account for 
factors characteristic of the market for fresh produce such as quality, ripeness and time of day of sale, in order to makea 
fair comparison of foreign market value and United States price. 
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pursuant to USCIT Rule 56.1. Plaintiffs contend that there is not sub- 
stantial evidence on the record to support the determination of the 
United States Department of Labor (Labor) denying plaintiffs’ certifica- 
tion for eligibility for trade adjustment assistance. This Court has juris- 
diction pursuant to 19 U.S.C. § 2395 (1988) and 28 U.S.C. § 1581(d)(1) 
(1988). For the reasons that follow, this Court holds that Labor’s deter- 
mination is not supported by substantial evidence on the record and that 
good cause exists to remand this action to Labor to conduct a new investi- 
gation and determination. 


BACKGROUND 

Plaintiffs, seventy-one former G.E. employees, were workers at G.E.’s 
Hampton Roads production facility in Portsmouth, Virginia. According 
to newspaper articles appended to plaintiffs’ petitions, black-and-white 
and color television receivers (television sets) had been produced at the 
plant since 1966. Administrative Record (A.R.) at 27-28. In 1981 G.E. ap- 
parently stopped producing black-and-white television sets at the 
Portsmouth plant and began importing them from a Korean manufac- 
turer. In July of 1985, G.E. also apparently ceased producing 10- and 
13-inch color television sets at the Portsmouth plant and began import- 
ing them from the Far East. A.R. 30. 

The newspaper articles submitted by plaintiffs also disclose that in Oc- 
tober of 1985, G.E. announced that Matsushita Electric Industrial Com- 
pany, Ltd. of Japan had agreed to manufacture all large screen (19-inch 
and above) color televisions for G.E. and that the agreement would result 
in the termination of all work relating to color television production and 
warehousing at the Portsmouth facility. A.R. 27-34. At that time, G.E. 
anticipated that the manufacture of 19- and 25-inch color television sets 
at the Portsmouth plant would end between May and August of 1986, 
and that warehouse operations at the Portsmouth plant would conclude 
in late 1986. G.E. actually terminated all production of color television 
sets at the Portsmouth plant on October 31, 1986. A.R. 67. The record 
does not appear to indicate when warehouse and phase-out operations 
related to television production ceased. 

At the time G.E. slated termination of production at the Portsmouth 
plant, G.E. also stated that it intended for the headquarters of its Con- 
sumer Electronics Business operations, which employed approximately 
400 employees, to remain at the Portsmouth facility. This plan appar- 
ently changed upon G.E.’s purchase of RCA Corp. in 1986. As a result of 
this acquisition, many of the employees at the Portsmouth facility were 
laid-off and a substantial number of employees were transferred to acon- 
solidated G.E./RCA Consumer Electronics headquarters in Indianapolis, 
Indiana. 

On the basis of the 1985 decision by G.E. to close the Portsmouth plant 
and produce color televisions in Japan, all workers at the Portsmouth 
plant who had been laid off were certified by Labor as eligible for trade 
adjustment assistance benefits. 50 Fed. Reg. 15,990-91 (Apr. 23, 1985). 
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This certification expired by statute on April 9, 1987. See 19 U.S.C. § 
2291(a)(1)(B) (1982). 

On March 17, 1987, plaintiffs petitioned Labor for certification for 
trade adjustment assistance pursuant to 19 U.S.C. § 2272 (1982 & Supp. 
V 1987). In their petitions plaintiffs contended that they were employed 
in the production of television sets for G.E.’s Consumer Electronic Busi- 
ness operations located at the Portsmouth plant, and asserted they were 
laid off (or were slated to be laid off) from their jobs due to G.E.’s decision 
in 1985 to discontinue production of television sets at the Portsmouth 
plant. Plaintiffs contended that G.E. terminated production at the 
Portsmouth facility because of import competition. 

Labor verified the petitions and conducted an investigation, which, in 
its entirety, appears to have consisted of a telephone conversation with a 
G.E. public relations employee and G.E.’s answers to a short question- 
naire. Confidential Administrative Record (Conf. R.) at 68-70; A.R. 
64-65. On this basis Labor determined that: 


[The Portsmouth] facility had manufactured color television receiv- 
ers prior to October, 1986. All of the workers at the subject plant 
were certified as eligible to apply for trade adjustment assistance on 
April 9, 1985 (TA-W-15,701). That certification was based on a 
transfer of production to a foreign manufacturer and on major cus- 
tomers who increased purchases of imported color televisions during 
the period that the subject plant was decreasing production of these 
televisions. The certification expired on April 9, 1987. 

All production at the subject plant ceased permanently on October 
31, 1986. The remaining employees have been involved in adminis- 
trative tasks in support of all General Electric’s [sic] video products. 
The corporate merger of General Electric and RCA has subsequently 
resulted in the consolidation of administrative and headquarters 
functions into an existing RCA facility in Indianapolis, Indiana. * * * 


A.R. 67. 

In its Negative Determination Regarding Eligibility To Apply for 
Worker Adjustment Assistance (Negative Determination), Labor deter- 
mined that increases in imports of articles like or directly competitive 
with articles produced by G.E. did not contribute importantly to plain- 
tiffs’ layoffs and denied plaintiffs certification. A.R. 72-73; 52 Fed. Reg. 
23,614 (June 23, 1987) (Notice of Negative Determination). In the Nega- 
tive Determination, Labor characterized plaintiffs as “workers [who] 
perform administrative functions in support of all of the company’s video 
products.” A.R. 73. Labor concluded by stating the basis for its determi- 
nation as follows: 


All layoffs at the subject plant which occurred before April 9, 1987 
are covered by an existing certification (TA-W-15,701). Layoffs 
which occurred after that date are the result of a corporate restruc- 
turing of administrative functions which entails transferring jobs to 
another domestic facility. 
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A.R. 73; 52 Fed. Reg. at 23,614. Plaintiffs requests for reconsideration 
were denied and this action ensued. See, e.g., A.R. at 158-59. 


CONTENTIONS OF THE PARTIES 


Plaintiffs argue that there is not substantial evidence on the record to 
support Labor’s determination that imports did not contribute impor- 
tantly to their employment termination. Plaintiffs’ position, and the ba- 
sis of their claims for certification, is that after production ceased in 
October of 1986 they were kept on as “temporarily assigned employees” 
to assist in the transfer of production and other “phase-out” activities as- 
sociated with the production termination, including but not limited to, 
the transfer of certain information concerning manufacturing technol- 
ogy and techniques. Plaintiffs also contend that they were assured that 
worker adjustment benefits would be available to them after their tem- 
porary “phase-out” assignments had been completed. 

Plaintiffs assert that their job loss was directly attributable to G.E.’s 
1985 decision to source merchandise in Japan and to cease production of 
televisions at the Portsmouth plant. Plaintiffs expressed dismay at La- 
bor’s determination that they were not eligible for certification for trade 
adjustment assistance benefits because their employment was termi- 
nated after the expiration of the 1985 certification, on April 9, 1987. 
Plaintiffs claim there is no meaningful distinction between production 
workers terminated prior to April 8, 1987, who were certified, and work- 
ers laid off after that date, who were not certified. Plaintiffs further con- 
tend that there is no support in the record for the assertion that plaintiffs 
were engaged in “administrative tasks” as opposed to production or re- 
lated services. Additionally, plaintiffs claim that Labor did not conduct a 
minimaily adequate investigation. Plaintiffs argue that Labor should 
have, at a minimum, verified or otherwise corroborated G.E.’s question- 
naire responses. Further, plaintiffs contend the case should be remanded 
for good cause shown. 

Labor contends that the negative determination is supported by sub- 
stantial evidence on the record. Labor’s central argument is that its in- 
vestigation was adequate because the fact that production ceased at the 
Portsmouth plant in October of 1986 made it impossible for any of the 
plaintiffs to qualify under the statute as producers of articles. That is, 
since no televisions sets were being produced at the Portsmouth facility 
after October 1986, no workers could be engaged in producing them 
within the meaning of the statute. At oral argument, Labor also relied on 
the confidential questionnaire responses of the G.E. official as support in 
the record that plaintiffs were laid off from their jobs due to a manage- 
ment decision to consolidate the headquarters of their Consumer Elec- 
tronics Business with RCA’s in Indianapolis. Conf. R. at 68-70. 


DISCUSSION 
A negative determination by the Secretary of Labor denying certifica- 
tion of eligibility for trade adjustment assistance will be upheld if it is 
supported by substantial evidence on the record and is otherwise in ac- 
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cordance with law. 19 U.S.C. § 2395(c) (1982); see Woodrum v. Donovan, 
5 CIT 191, 193, 564 F. Supp. 826, 828 (1983), aff'd, sub nom. Woodrum v. 
United States, 2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984). The findings of 
fact by the Secretary are conclusive if supported by substantial evidence. 
19 U.S.C. § 2395(b). Substantial evidence has been held to be more than a 
“mere scintilla,” but sufficient evidence to reasonably support a conclu- 
sion. Ceramica Regiomontana. S.A. v. United States, 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986) (and cases cited therein), aff'd, 5 Fed. Cir. 
(T) 77, 810 F.2d 1137 (1987). Additionally, “the rulings made on the basis 
of those findings [must] be in accordance with the statute and not be ar- 
bitrary and capricious, and for this purpose the law requires a showing of 
reasoned analysis.” International Union v. Marshall, 584 F.2d 390, 396 
n.26 (D.C. Cir. 1978). 

This Court has also observed.that “because of the ex parte nature of the 
certification process, and the remedial purpose of the trade adjustment 
assistance program, the Secretary is obliged to conduct his investigation 
with the utmost regard for the interests of the petitioning workers.” 
Stidham v. Department of Labor, 11 CIT 548, 551, 669 F. Supp. 432, 435 
(1987) (citing Abbott v. Donovan, 7 CIT 323, 327-28, 588 F. Supp. 1438, 
1442 (1984)). Furthermore, 


A reviewing court may remand a case and order the secretary to fur- 
ther investigate if “good Cause [is] shown.” 19 U.S.C. § 2395(b). 

“Good cause” exists if the Secretary’s chosen methodology is “so 
marred that [his] finding is arbitrary or of such a nature that it could 
not be based on ’substantial evidence.’” United Glass & Ceramic 
Workers of North America. AFL-CIO v. Marshall, 584 F.2d 398, 405 
(D.C. Cir. 1978); Cherlin v. Donovan, 7 CIT 158, 162, 585 F. Supp. 
644, 647 (1984). 


Former Employees of Linden Apparel Corp. v. United States,13CIT__, 
715 F. Supp. 378, 381 (1989). 

Under 19 U.S.C. § 2272 a group of workers will be certified as eligible 
for trade adjustment assistance benefits if Labor determines: 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have become 
totally or partially separated, or are threatened to become totally or 
partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competitive 
with articles produced by such workers’ firm or an appropriate sub- 
division thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales or produc- 
tion. 

For purposes of paragraph (3), the term ‘contributed importantly’ 
means a cause which is important, but not necessarily more impor- 
tant than any other cause. 
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Id.1 Labor concluded that criterion (3) above had not been satisfied on 
the basis that plaintiffs were administrative workers not engaged in the 
production of articles. 

Based on an examination of the record, particularly the confidential 
business questionnaire responses of G.E., Conf. R. at 69-70, the Court 
concludes that Labor’s negative determination was not based upon sub- 
stantial evidence and that the investigation was so inadequate that good 
cause exists to remand the matter to Labor for a new determination. 

In its questionnaire responses G.E. divided the former Portsmouth 
plant employees into two groups: workers laid off prior to March 31, 
1987, whose jobs were purportedly terminated as a result of imports, 
and; workers laid off on or after August 5, 1987, whose terminations were 
said to result from corporate consolidations. G.E. noted that its decision 
to terminate production of color television sets at the Portsmouth plant 
resulted from a corporate decision to transfer production abroad, but 
claimed that the final layoffs related to that decision were on March 31, 
1987. Conf. R. 70. However, the G.E. statements provided no further ex- 
planation of or factual support for these bald assertions, such as which 
employees were affected, their employment responsibilities and whether 
any of the workers were assigned to temporary “phase-out” positions. 

On the basis of G.E.’s conclusory assertions alone, it cannot be ascer- 
tained whether plaintiffs were properly classified by G.E. as administra- 
tive workers who were laid off as a result of corporate consolidation or 
because of the effects of increased imports. The questionnaire responses 
do not articulate the basis upon which G.E. determined which workers 
were “administrative” or how the March 31, 1987 cutoff date was deter- 
mined. Nor does the information in the record explain which workers 
were affected by and what factors were involved in, G.E.’s “corporate re- 
structuring” decision or how G.E. determined that the job terminations 
resulted entirely from that decision. 

While it is true that the agency has considerable discretion in conduct- 
ing its investigations, and this Court will defer to its choice of reasonable 
methodologies, Labor must base its determination upon sufficient evi- 
dence for a reasonable mind to concur in the result. Here, Labor did not 
conduct a sufficiently thorough and searching investigation to fully as- 
sess plaintiffs’ claims, especially when viewed in light of the remedial 
purpose of the statute. 

On the facts in the record, neither Labor nor this Court could conclude 
that foreign imports did not contribute importantly to the plaintiffs’ lay- 
offs. Indeed, it is conceded by the parties that G.E.’s decision to source 
merchandise in Japan directly contributed to a substantial number of 
layoffs at the Portsmouth plant. G.E.’s unsupported assertions that the 
remaining workers were administrative workers in G.E.’s video unit, not 
only directly contradicts the workers’ petitions, it simply cannot be sup- 


1 Congress amended and renumbered section 2272 of title 19 in 1988. See 19 U.S.C. § 2272 (1988). The changes have no 
bearing on this case. 
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ported on the basis of G.E.’s conclusory assertions on this record. 
Whether plaintiffs were administrative workers laid off due to corporate 
restructuring is a decision that Labor must make on the basis of facts in 
the record that explicate the effects of G.E.’s decision to produce televi- 
sion sets in Japan. 

This Court cannot give credence to the Labor’s argument that it would 
be impossible for any of plaintiffs to meet the statutory requirement that 
they be engaged in the production of an article, since all production 
ceased at the plant in October of 1986. First, nowhere does Labor’s Nega- 
tive Determination or the record state that this interpretation of the stat- 
ute was the basis of its negative decision. Second, the statute does not 
require that the workers be physically engaged in production at the time 
they are laid off in order to be certified; it requires a showing that “in- 
creases of imports * * * contributed importantly” to their job loss. 19 
U.S.C. § 2272(3). Clearly, production workers that are kept on after ter- 
mination of production, to complete warehousing and other phase-out 
activities related to the production of articles, can be found to have been 
laid off due to increased imports. On the other hand, it is equally obvious 
that post-production phase-out activities cannot last indefinitely. La- 
bor’s inadequate investigation failed to uncover sufficient facts to pro- 
vide reasonable answers to these questions. 

Finally, the Court notes that it appears that workers at the 
Portsmouth plant who were laid off after production had ceased on Octo- 
ber 31, 1986, but before the 1985 certification expired on April 9, 1987, 
would have been eligible for certification for trade adjustment benefits, 
even though no articles were actually being produced at the plant. In- 
deed, according to counsel at oral argument, it appears that some work- 
ers who were laid off during this post-production time period were in fact 
certified as eligible for adjustment assistance under the 1985 certifica- 
tion. In conclusion the Court is unpersuaded by Labor’s argument that 
workers who were terminated from their employment after production 
ceased at the Portsmouth plant were ipso facto incapable of meeting the 
statutory requirements of eligibility for trade adjustment assistance. 


CONCLUSION 

The Court concludes there is not substantial evidence on the record to 
support Labor’s determination denying eligibility for trade adjustment 
assistance to plaintiffs and that there is good cause to remand this matter 
to Lab or for a new investigation and redetermination in accordance with 
this opinion. Labor is directed to conduct a thorough investigation to de- 
termine whether G.E.’s decision to source merchandise in Japan “con- 
tributed importantly” to plaintiffs’ job loss within the meaning of 19 
U.S.C. § 2272, taking into account petitioners’ claims that they were pro- 
duction workers engaged in the “phase-out” of production activities at 
the Portsmouth facility. 
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(Slip Op. 90-87) 


G. HEILEMAN BrEwING Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 84-12-01779 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain imported ceramic steins as “[m]Jugs and other 
steins,” under item 533.30, TSUS. Plaintiff protests this classification, and contends that 
the mugs or steins are properly classifiable as “art and ornamental articles,” under item 
A534.87, TSUS. 

Held: Plaintiff has overcome the presumption of correctness that attaches to the classifi- 
cation by Customs. Since the imported mugs or steins are properly classifiable as “art and 
ornamental articles,” under item A534.87, TSUS, judgment is entered for plaintiff. 

(Judgment for plaintiff. ] 


(Dated September 6, 1990) 


Ross & Hardies, (Joseph S. Kaplan at trial and on the briefs, Salvatore E. Caramagno on 
the briefs), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch (Michael T. Ambrosino at 
trial), for defendant. 

Re, Chief Judge: The question presented in this case pertains to the 
proper classification, for customs duties purposes, of certain merchan- 
dise described on the customs invoices as “ceramic steins.” The mer- 
chandise was imported from Brazil, and entered at the port of Baltimore, 
Maryland. 

The merchandise was classified by the Customs Service as “[m]ugs and 
other steins,” under item 533.30 of the Tariff Schedules of the United 
States (TSUS), with duty assessed at the rate of 13.5 per centum ad 
valorem. Plaintiff protests this classification and contends that the mer- 
chandise is properly classifiable as “art and ornamental articles,” under 
item A534.87, TSUS, duty free under the Generalized System of Prefer- 
ences, as the product of a beneficiary developing country. 

The pertinent statutory provisions of the tariff schedules are as fol- 
lows: 


Classified Under: 
Schedule 5, Part 2, Subpart C: 


Articles chiefly used for preparing, serving, or storing food or bever- 
ages, or food or beverage ingredients: 


* * * * * * * 


Of fine-grained earthenware (except articles provided for in item 
533.15) or of fine-grained stoneware: 


* * * * * * * 


Household ware not available in specified sets: 


* * * * * * * 


533.30 Mugsandothersteins ................... 13.5% ad val. 
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Claimed Under: 
Schedule 5, Part 2, Subpart C: 


Smokers’ articles, household articles, and art and ornamental arti- 
cles such as, but not limited to, statues, figurines, flowers, vases, 
lamp bases, bric-a-brac, and wall plaques, all the foregoing not spe- 
cially provided for, of ceramic ware: 


* * * * * * * 


Of fine-grained earthenware or of fine-grained stoneware (ex- 
cept articles provided for in items 534.74 and 534.76): 


* * * * * * * 


A534.87 Valued over $10 per dozen articles ................. free 


The question presented is whether the imported ceramic steins have 
been properly classified as “[m]ugs and other steins,” under item 533.30, 
TSUS, or whether they are properly classifiable as “art and ornamental 
articles,” under item A534.87, TSUS, as maintained by plaintiff. 

In order to decide the question presented, the court must consider 
“whether the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed. Cir. 
1984). 

After an examination of the merchandise, exhibits introduced at trial, 
pertinent tariff provisions, relevant case law, and the testimony of re- 
cord, it is the holding of the court that the plaintiff has overcome the pre- 
sumption of correctness that attaches to the classification by Customs. 
Hence, the imported ceramic steins are properly classifiable as “art and 
ornamental articles,” under item A534.87, TSUS, as maintained by 
plaintiff. 

At trial, plaintiff presented the testimony of Mr. Gary Perleberg, plain- 
tiffs director of planning and development. Mr. Perleberg stated that, as 
part of his duties, he assembled all of plaintiff's beer memorabilia, in- 
cluding the mugs or steins produced after 1979. Mr. Perleberg identified 
two samples of the imported ceramic steins at issue in this case, as well as 
several photographs of the imported steins. Mr. Perleberg explained that 
a limi ted number of steins were produced in each style, and each stein 
was given a serial number. 

Mr. Perleberg testified that, after importation, the ceramic steins were 
sold at auction. He stated that “the individuals that purchased these 
steins were antique collectors, and I personally know two of these an- 
tique collectors, they purchased the steins for resale.” He added that 
plaintiff's purpose in producing and marketing the steins was to create 
“a classy advertising piece * * * to reach the consumer in his or her home 
as a reminder of our advertising campaigns at the then present time. 
* * *” He stated that plaintiff continues to sell steins, and “(t]he advertis- 
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ing department is responsible for the ordering * * * and is also responsi- 


ble for the administration of the steins reaching the distributors.” 

On cross examination, defendant introduced an advertisement of the 
ceramic steins. The advertisement depicted a ceramic stein filled with 
beer, and cans of plaintiff's “Old Style” brand beer. Printed above the 
pictures was: “DRINK IN STYLE. Our 1983 Limited Edition Collector’s 
Stein is the perfect way to drink the perfect beer: fully kraeusened, natu- 
rally carbonated Old Style.” Defendant also introduced an in-house bul- 
letin that was distributed to plaintiff's beer sales personnel in 1982. The 
bulletin directed personnel to “SELL STEINS WITH BEER,” and stated 
that “Old Style and Old Style Light can be successfully sold through use 
of the stein display.” 

Defendant also introduced a similar bulletin, dated 1983, which stated 
that “[s]teins will be shipped to wholesalers via beer loads if so desig- 
nated on the attached order form. * * *” The bulletin also stated: “Host a 
’Drink with Style’ Stein Night. Consumers can buy a ’Drink With Style’ 
Stein full of Old Style or Old Style Light for $10.00 and get refills that 
night for $1.00.” In addition, defendant presented several of plaintiffs 
internal memoranda. Mr. Perleberg agreed that all of the memoranda in- 
troduced by defendant contained drawings or photographs which “de- 
picted these steins or mugs with beer inside them.” 

Plaintiff also introduced the testimony of Mr. Lynn Geyer, the owner 
of a business dealing in “antique breweriana,” —i.e., “[a]ntique items 
that are collectable that pertain to the beer industry.” Mr. Geyer stated 
that he was familiar with the beer industry, both as a consumer and a 
merchandiser, since 1965. He stated that he had “attend[ed] many shows 
and many conventions dealing in breweriana.” 

Mr. Geyer identified the samples of the imported ceramic steins. He 
also identified several auction catalogs, prepared by his company, which 
depicted “a variation of different mugs and steins that have collectable 
value. * * *” Mr. Geyer identified several of plaintiff's ceramic steins, at 
issue in this case, which were pictured and offered for sale in his catalogs. 
He also identified Ceramarte, the manufacturer of the ceramic steins at 
issue in this case, as a producer of breweriana steins and mugs. 

Mr. Geyer testified that breweriana mugs or steins, which “have a 
brand name on them or a brand identification or a brewer’s name with a 
brewery identification on them[,]” have been collector’s items for many 
years. He state d that breweriana mugs and steins were marketed by 
breweries and beer manufacturers. Mr. Geyer testified that the purpose 
of breweriana mugs and steins: 


is to put — of advertising in a home that will last for a period of 
time to enhance brand loyalty. You want to keep the name of your 
product in front of the consumer as much as possible, mugs were one 
of the innovations in the early 1900’s to do this. 


Mr. Geyer testified that breweriana mugs and steins are intended to be 
collector’s items, and stated that they are generally bought and sold by 
collectors. He added that he had never seen any one drink out of them. He 
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explained that ceramic mugs or steins are not used for drinking because 
they may be damaged and they “hold[] an inappropriate amount of beer.” 
He noted that the ceramic mugs or steins hold 24 to 30 ounces of beer, 
whereas most consumers prefer a 12 ounce portion. Mr. Geyer also stated 
that use of the ceramic mugs or steins may cause chipping or staining, 
and “[i]f you washed this with continual washings, * * * you would oblit- 
erate the advertising on the piece, you would obliterate the colors, there- 
fore, making your collectable basically worthless.” He added that, in his 
opinion, breweriana mugs and steins have artistic value. 

Mr. Geyer was asked about the depiction of the ceramic steins, contain- 
ing beer, in plaintiff's advertisements. He explained that “the mug looks 
very unattractive without a head of beer on it in an artist’s drawing. It’s 
hard to do the shading and the correct proportion in the mug itself, there- 
fore, I’m sure that the artist just put a head on the mug.” 

Mr. Geyer stated that breweriana mugs or steins are purchased by 
“three or four individuals that buy in bulk quantities that put out lists 
that they then sell to the general public or to other collectors.” He testi- 
fied that there are at least 2,000 collectors of breweriana mugs and steins 
in the United States. Mr. Geyer added that “[t]he collectors will purchase 
the steins or trade for the steins and keep them as collectable posses- 
sions. Some of the collections I’ve seen have been in glass cases, other 
ones have been on back bars on glass shelves.” 

Plaintiff's third witness was Mr. Joseph Patenaude, the co-owner of a 
small marketing and advertising agency. Mr. Patenaude testified that he 
had previously been employed as a program director at Franklin Mint, a 
manufacturer of collectables. He stated that, while with Franklin Mint, 
he was involved with their production of ceramic steins. He identified the 
imported ceramic steins at issue in this case as collectables. 

Mr. Patenaude was read the tariff item under which the imported ce- 
ramic steins were classified, and stated that “I don’t think they describe 
these articles at all.” He explained that: 


[The] articles were not made to drink out of. [In] [ml]y opinion{,] 
[t]hey were made to be collectable, to be collected, to be bought, cher- 
— , displayed, shown to friends, et cetera, but not to drunk 
with. 


* * * * * * * 


These are difficult to clean, they’re difficult to keep clean, they’ re dif- 
ficult to handle, they fill, they’re heavy, if used with the common 
twelve ounce container, they don’t fill, therefore they warm up fast. 


They’re uncomfortable. There’s no reason to [use them to] drink 
beer when you have much better choices than to drink beer out of 
these. 


Mr. Patenaude stated that, in his opinion, “breweries put out items of 
this nature * * * to put the name of the beer in the home of the beer 
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drinker and user, and act as a constant reminder that he or she should 
buy that beer next time they’re in the store.” 

As for the depiction of the ceramic steins containing beer, in plaintiff's 
advertisements, Mr. Patenaude testified that these depictions did not 
change his opinion on the use and purpose of the steins. He explained 
that “[iJn order to make these a breweriana collectable associated with 
the Old Style beer, it has to show that it is indeed capable of holding the 
beer.” He added that “to drink out of these steins or any other cherished 
collectable , would be to take a chance on reducing its value by injuring it, 
by chipping it, by cracking it, by breaking it and so forth.” 

Defendant presented the testimony of Mr. Kenneth Linsner, “an ap- 
praiser and valuer of personal property and fine arts.” He added that he 
has valued ceramic steins, “including steins such as those in question 
here.” Mr. Linsner was questioned about several definitions of “stein:” 


1. [A]n earthenware mug esp[(ecially] for beer commonly holding 
about a pint[.] 


2. [AJny large thick mug (as of glass) for beer holding sometimes as 
much as a quart(.] 


3. [T]he quantity of beer that a stein holds[.] 


Webster’s Third New International Dictionary 2235 (1986). 


A beer mug holding usually a pint; also the quantity of beer it con- 
tains. 


Funk & Wagnall’s Standard Dictionary of the English Lanquage 1228 
(Int’l ed. 1963). 


Mr. Linsner added that “in the traditional sense, the beer stein was fine 
grain earthenware or stoneware having a handle, and usually having a 
lid. Those are the general characteristics.” 

Mr. Linsner was asked about collectables. He testified that collectable 
steins: 


are marketed so that in whatever media that advertising goes on, the 
degree of limitation is noted, whether or not it be number of firing 
days or actual number of items, any artists or artist or company con- 
nected with the production of the stein is so noted, and any other 
merchandising characteristics which would enhance the aesthetic or 
limitation aspects are emphasized. 


He added that, generally, the marketing of collectables is “done 
through gift shops, collectors’ societies, magazines that are targeted to 
households where they might be collecting such material, whether they 
are specialist magazines or whether they’re generalist magazines, pro- 
motional fliers and literature directed to the societies of collectors of 
these items. * * *” He also stated that “[i]f you market something from 
inception as a collectab le, you’ll make every attempt to target your mar- 
ketplace and emphasize those factors that I’ve discussed.” He said that 
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he had never seen collectable drinking vessels depicted in advertise- 
ments containing a beverage. 

Mr. Linsner was asked specifically about the marketing of the ceramic 
steins at issue in this case. He stated that although the ceramic steins 
were claimed to be part of a limited edition, “there is no discussion of how 
that limitation is to take place or the number of pieces or days of produc- 
tion * * * or order dates that would give a degree to that limitation.” He 
added that “the bulk of the advertising * * * refers not to the steins them- 
selves, but to a beer called Old Style, which may be drunk from the arti- 
cle.” 

Mr. Linsner stated that, in his appraisals, he generally finds ceramic 
steins similar to those at issue in this case “[w]ith the utilitarian, every- 
day china and glassware.” He concluded from this fact “that the most 
common market for this type of material when it’s advertised and pro- 
moted in this fashion, the ultimate consumer is the general public who 
uses the item or tries to use the item, considers it unwieldv and puts it 
away.” He also stated that he had seen this type of stein in a “location to 
catch drips from leaks, * * * with scrubbing pads in them and * * * with 
everything from toothbrushes to bathroom dishes.” 


DIscUSSION 
General Interpretative Rule 10(e)(i) provides that: 


a tariff classification controlled by use (other than actual use) is to be 

determined in accordance with the use in the United States at, or im- 

mediately prior to, the date of importation, of articles of that class or 

kind to which the imported articles belong, and the controlling use is 

- “are i.e., the use which exceeds all other uses (if any) com- 
ined. 


The chief use of imported merchandise is “‘the principal or predomi- 
nant use. It does not envision exclusive use, but rather contemplates the 
usual and common use.’” Teleflora Prods., Inc. v. United States, 13 CIT 
__, Slip Op. 89-144 at 14 (Oct. 16, 1989) (quoting Howland v. United 
States, 53 CCPA 62, 64, C.A.D. 878 (1966)). In addition, “‘[a] fugitive use 
or a mere susceptibility or capability of use is not controlling as to such 
chief use.’” Id. (quoting Riekes Crisa Corp. v. United States, 84 Cust. Ct. 
132, 145, C.D. 4852 (1980)). In this case, from a review of the testimony 
and an examination of the merchandise and other exhibits, it is clear that 
the class or kind of merchandise to which the imported articles belong is 
not “chiefly used for preparing, serving, or storing food or beverages, or 
food or beverage ingredients,” as provided for in item 533.30, TSUS. In- 
stead, the steins are of the class or kind of articles used for ornamental or 
decorative purposes. 

In United States v. Carborundum Co., 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373, cert. denied, 429 U.S. 979 (1976), the Court of Customs and Pat- 
ent Appeals listed the factors that must be examined in order to deter- 
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mine whether imported merchandise is of a certain “class or kind.” The 
Carborundum court stated that courts must look to: 


the general physical characteristics of the merchandise, the expecta- 
tion of the ultimate purchasers, the channels, class or kind of trade in 
which the merchandise moves, the environment of the sale (i.e., ac- 
companying accessories and the manner in which the merchandise is 
advertised and displayed), the use, if any, in the same manner as 
merchandise which defines the class, the economic practicality of so 
using the import, and the recognition in the trade of this use. 


Id. at 102, 536 F.2d at 377 (citations omitted). 

An examination of the imported steins reveal that they are highly deco- 
rative, and are larger than the typical mugs or steins used to serve beer. 
According to both Mr. Geyer and Mr. Patenaude, frequent use and wash- 
ing of the ceramic steins would damage the decoration. In addition, both 
witnesses testified that, because of the large size of the steins, they are 
unwieldy and are not well suited for serving beer. It is clear, however, 
that one may drink beer from the steins. Nevertheless, as stated by the 
Court of Customs and Patent Appeals in a case involving decorative cups 
and saucers, “[m]Jerely because one can drink from the imported [mer- 
chandise] does not establi sh the chief use thereof.” United States v. Bal- 
timore & Ohio R.R., 47 CCPA 1, 5, C.A.D. 719 (1959) (emphasis in 
original). 

The testimony of Mr. Perleberg revealed that the “ultimate purchas- 
ers” of the imported steins were collectors of breweriana and antiques. 
Mr. Geyer testified to the same effect, and added that purchasers main- 
tained collections of breweriana steins. 

In addition to the opinions or expectations of the ultimate purchasers 
that the imported steins were collectables, it is clear from an investiga- 
tion of “the channels, class or kind of trade in which the merchandise 
moves,” and “the manner in which the merchandise is advertised and 
displayed,” that the steins are collectables. Mr. Geyer testified exten- 
sively about the sale of breweriana to collectors at auctions, and through 
catalogs. He identified, in his auction catalogs, one of the styles of im- 
ported steins at issue in this case. He added that Ceramarte, the manu- 
facturer that made the imported steins at issue in this case, was known to 
him as a producer of breweriana steins. Both Mr. Geyer and Mr. 
Patenaude stated that breweriana steins are generally intended by brew- 
eries to be advertisements. More specifically, Mr. Perleberg testified that 
plaintiff produced the steins at issue in this case in order to advertise its 
beer, and the production of the steins was supervised by plaintiff's adver- 
tising department. 

The testimony of plaintiff's witnesses established that the steins were 
purchased by breweriana collectors, for use as collectables. Hence, this 
testimony fully supported plaintiff's contention that the steins were 
chiefly used as collectables. 

In addition, it is noteworthy that all three of plaintiff's witnesses were 
experienced in the production or sale of breweriana ceramic steins. It has 
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been noted that manufacturers and sellers of imported merchandise are 
competent to testify about the “chief use” of the merchandise. See Nov- 
elty Import Co. v. United States, 60 Cust. Ct. 574, 582, C.D. 3462, 285 F. 
Supp. 160, 166 (1968). See also Jayre California. Inc. v. United States, 14 
CIT__, Slip Op. 90-6 at 6 (Jan. 22, 1990). In contrast, the defendant’s 
sole witness, Mr. Kenneth Linsner, is a self-employed appraiser of fine 
arts and personal property. Mr. Linsner had no experience with the pro- 
duction or sale of breweriana ceramic steins, and, indeed, testified that 
he had never appraised the steins at issue in this case. 

Nevertheless, the defendant maintains that “the samples, advertising 
and merchandising media support the government’s findings that the 
imported steins are chiefly used for serving beverages. * * *” In support 
of its assertion, defendant refers to the lexicographic definitions of 
“stein” introduced at trial, during the testimony of Mr. Linsner. These 
lexicographic definitions indicate that a “stein” is intended to hold beer. 
The testimony of plaintiff's witnesses, however, indicated clearly that 
the steins at issue in this case were not intended to hold beer, and are not 
chiefly used “for preparing, serving, or storing food or beverages, or food 
or beverage ingredients.” 

In determining the classification of imported merchandise, the de- 
scriptions of the merchandise contained in marketing literature is rele- 
vant evidence, but it is not conclusive. See B & E Sales Co. v. United 
States, 9 CIT 69, 76 (1985). The testimony of plaintiff's witnesses ex- 
plained that plaintiff's marketing literature, which pictured the steins 
holding beer and stated that the steins could be used to hold beer, did not 
reflect the “chief use” of the steins. Mr. Patenaude indicated that the 
purpose the steins were depicted as containing beer was to cause the pub- 
lic to associate them with plaintiff's beer. In addition, Mr. Geyer ex- 
plained that the steins were drawn containing beer for artistic purposes 
because they appeared unattractive when drawn empty. Hence, it is clear 
that, rather than reflecting the chief use of the merchandise, the depic- 
tion of the steins as holding beer was a method or device to advertise 
plaintiffs beer. 

Finally, the court, as in all cases, must make a determination as to what 
testimony it found most reliable and persuasive. In this case, as in Schott 
Optical Glass, Inc. v. United States, 82 Cust. Ct. 11, C.D. 4783, 468 F. 
Supp. 1318, aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 (1979), there 
was conflicting testimony as to the characteristics of the imported mer- 
chandise. In Schott Optical, in determining that the plaintiff had failed to 
overcome the presumption of correctness that attached to the classifica- 
tion by Customs, the Customs Court thoroughly reviewed the testimony 
of the witnesses presented by both parties. See 82 Cust. Ct. at 20-25, 468 
F. Supp. at 1323-27. The court added that “[i]t is important to note that 
the defendant did not merely rely upon the statutory presumption of cor- 
rectnesst, but] * * * has submitted competent, reliable, and credible af- 
firmative evidence, which the court has found persuasive, to support the 
presumption [of correctness] * * * .” Jd. at 24, 468 F. Supp. at 1326. 
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Unlike Schott Optical, in this case plaintiff has successfully rebutted 
the presumption of correctness that attaches to the classification by Cus- 
toms. Nevertheless, the reasoning of the court in Schott Optical is rele- 
vant to this case since here, as in Schott Optical, the court’s holding is 
based in part on a determination that one party’s witnesses are more per- 
suasive and reliable than the witnesses presented by the other party. See 
also Oak Laminates v. United States, 8 CIT 300, 301, 601 F. Supp. 1031, 
1032 (1984), in which this court, in denying the plaintiff's motion for a 
rehearing, quoted a statement from the defendant’s brief that “’[p]lain- 
tiff’s dissatisfaction with the court’s acceptance of one expert’s opinion 
over another’s does not render the court’s ultimate conclusion based on 
such opinion erroneous. * * *” 


CoNCLUSION 

In view of the foregoing, it is the determination of the court that plain- 
tiff has overcome the presumption of correctness that attaches to the 
classification by Customs, and that the imported ceramic steins were im- 
properly classified by Customs as “[m]ugs and other steins,” under item 
533.30, TSUS. It is also the holding of the court that the steins are prop- 
erly classifiable as “art and ornamental articles,” under item A534.87, 
TSUS, duty free under the Generalized System of Preferences, as the 
product of a beneficiary developing country, as maintained by plaintiff. 
Judgment will issue accordingly. 
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U.S. CUSTOMS SERVICE 


ANNOUNCEMENT 


Chief Judge Edward D. Re has announced the call of the Sev- 
enth Annual Judicial Conference of the United States Court of 
International Trade. The Conference is scheduled for Monday, 
October 15, 1990, in The Ballroom at Windows on the World, 
106th Floor, One World Trade Center, New York, New York and 
will commence at 9:15 a.m. 

The theme of the Conference is: “The United States Court of 
International Trade in a World in Transition.” 

The Honorable Frank J. Guarini will present the Honorable 
Sam M. Gibbons, Chairman, Subcommittee on Trade, Commit- 
tee on Ways and Means, United States House of Representa- 
tives, with the Court’s Distinguished Service Award for his out- 
standing contributions to the administration of justice in the 
field of international trade law. 

The Honorable Helen W. Nies, Chief Judge, United States 
Court of Appeals for the Federal Circuit, will be a special guest at 
the Conference. 

The Conference will be attended by the Judges of the United 
States Court of International Trade, officials from the Interna- 
tional Trade Commission, the Customs Service, the Depart- 
ments of Justice, Commerce, and Treasury; members of the Bar 
of the Court; and other distinguished guests. 

More than 350 lawyers, the largest single gathering in the 
United States of attorneys interested in the field of customs and 
international trade law, have participated in each of the past 
five Annual Judicial Conferences. 

All interested persons are invited to attend. For further infor- 
mation, please write to: 


USCIT Judicial Conference 

c/o Office of the Clerk 

United States Court of International Trade 
One Federal Plaza 

New York, New York 10007 


Dated: August 31, 1990. 


JOSEPH E. LOMBARDI, 
Clerk of the Court. 














ee 





Index 


Customs Bulletin and Decisions 
Vol. 24, No. 39, September 26, 1990 


U.S. Customs Service 


Treasury Decisions 


T.D. No. 
Foreign currencies: 
Daily rates for countries not on quarterly list for 
PE OE 6 558s xd ep MaNeiw eae wes CMe umeigKne.s 90-73 
Variances from quarterly rate for August 1990 ......... 90-74 


Laredo, Texas, extension of port limits; part 101,CR amended 90-69 
Self-propelled vehicles, exportation of; part 192, CR amended . 90-71 
Steel voluntary restraint arrangement program; part 10, 


JEP NIN 6's dias oc ce hn. cia A aink a pelmearue ss sees 90-70 
Toshiba Machine Co. and Kongberg Trading Co., import 
sanctions against; parts 12 and 178, CR amended ....... 90-72 
Proposed Rulemaking 


Cargo release notification to certain vessel and air carriers and 
bonded facilities not part of the Automated Manifest System; 
POLE 4 COC UNI 6. 66:6. o:nis waving He vindcatetloeewadesilawe peas 


U.S. Court of International Trade 


Slip Opinions 

Slip Op. No 
Bae Cos Wirataaee N on cis oo ding sie ca Se vcs Mean lew 90-85 
Former Employees of General Electric Corp. v. United States . 90-86 
H. Heileman Brewing Co. v. Unites States ................. 90-87 
Trent Tube Div., Crucible Materials Corp. v. United States ... 90-83 
W.R. Filbin & Co. v. United States ..............0cceceees 90-84 

Abstracted Decisions 

Decision No. 
CNR sok oho KeRewnveedon feo oee mE reae C90/334—C90/353 
WEED 5 leviathan ccnadeeenecuds dedlecareats V90/40-V90/41 

Notices 


Seventh Annual Judicial Conference of U.S. CIT, announcement . 


US. GP.O. 1990-261-994:20002 





oe tame ¢ 


31 





